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IN THE SUPREME COURT OF THE STATE OF IDAHO

)

STATE OF IDAHO
Plaintiff/Respondent

vs.

SUPREME COURT NUMBER
41924

)

)
)
)
)
)
)

FELICITY HAYNES
)
___
De_fe_n_d_a_n_t__c/_A_,p'""'p~e_l_l_a_n_t_ _ _ _ )

CLERK'S RECORD

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
THE HONORABLE RICH CHRISTENSEN, DISTRICT JUDGE
FIRST JUDICIAL DISTRICT, PRESIDING

LAWRENCE G WASDEN
ATTORNEY GENERAL
STATE OF IDAHO
STATEHOUSE
BOISE ID 83720

JAY LOGSDON
DEPUTY PUBLIC DEFENDER
PO BOX 9000
COEUR D'ALENE ID 83816

FELICITY KATHLEEN HAYNES

41924

1 of 389

Date: 4/16/2014

First Judicial District Court - Kootenai County

Time: 03:16 PM

ROA Report

Page 1 of 5

User: OREILLY

Case: CR-2013-0003541 Current Judge: Rich Christensen
Defendant: Haynes, Felicity Kathleen

State of Idaho vs. Felicity Kathleen Haynes
Date

Code

User

2/23/2013

BNDS

HODGE

Bond Posted - Surety (Amount 500.00 )

To Be Assigned

2/25/2013

NEWI

IMPORT

New Case Filed, Citation Import

To Be Assigned

NODF

HODGE

Notice To Defendant

To Be Assigned

HRSC

HODGE

Hearing Scheduled (Pre-Trial
Conference/Arraignment 03/14/2013 01 :00 PM)

To Be Assigned

2/27/2013

HODGE
3/1/2013

3/14/2013

3/22/2013

3/27/2013

Judge

Notice of Pretrial Conference

To Be Assigned

AFPC

HODGE

Affidavit Of Probable Cause

To Be Assigned

ADFS

HODGE

Advisory Form & Notice Of Suspension

To Be Assigned

ORPC

HODGE

Order Finding Probable Cause

Clark A. Peterson

STDR

POOLE

Statement Of Defendant's Rights-DUI

Robert B. Burton

ARRN

POOLE

Hearing result for Pre-Trial
Conference/Arraignment scheduled on
03/14/2013 01:00 PM: Arraignment I First
Appearance

Robert B. Burton

ORPD

POOLE

Defendant: Haynes, Felicity Kathleen Order
Appointing Public Defender Public defender
Public Defender

Robert B. Burton

NANG

MCCANDLESS Notice of Appearance, Plea of Not Guilty &
Demand For Jury Trial

To Be Assigned

DRQD

MCCANDLESS Defendant's Request For Discovery

To Be Assigned

PLEA

MCCANDLESS A Plea is entered for charge: - NG
(118-8004(1 )(a) {M} Driving Under the Influence)

To Be Assigned

ADMR

HOFFMAN

Administrative assignment of Judge

Scott Wayman

HRSC

HOFFMAN

Hearing Scheduled (Pre-Trial Conference
04/17/2013 10:30 AM)

Scott Wayman

HRSC

HOFFMAN

Hearing Scheduled (Jury Trial Scheduled
04/29/2013 08:30 AM) 4/29-5/3

Scott Wayman

HOFFMAN

Notice of Pre-Trial Conference and Trial

Scott Wayman

Speedy Trial Limit Satisfied

3/28/2013

STRS

MOHLER

4/3/2013

PRQD

MCCANDLESS Plaintiffs Request For Discovery

Scott Wayman

PRSD

MCCANDLESS Plaintiffs Response To Request for Discovery

Scott Wayman

DRSD

MCCANDLESS Defendant's Response To Discovery

Scott Wayman

DSRQ

MCCANDLESS Defendant's Supplemental Req. For Discovery

Scott Wayman

MNLI
MNLI

POOLE

Motion In Limine

POOLE

Supplemental Material For Defendant's Motion In Scott Wayman
Limine And Motion For Judicial Notice

PSRS

MCCANDLESS Plaintiffs Supplemental Response To Discovery

Scott Wayman

PLWL

MCCANDLESS Plaintiffs Witness List

Scott Wayman

MNLI

POOLE

4/5/2013

4/9/2013

4/11/2013

4/15/2013

FELICITY
HAYNES
POOLE
MNLI KATHLEEN

Scott Wayman

Scott Wayman

Amended Supplemental Material For Defendant's Scott Wayman
Motion In Limine And Motion For Judicial Notice
Amended Motion 41924
In Limine
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User: OREILLY

Case: CR-2013-0003541 Current Judge: Rich Christensen
Defendant: Haynes, Felicity Kathleen

State of Idaho vs. Felicity Kathleen Haynes
Date

Code

User

4/15/2013

FILE

CARROLL

New File Created #2

Scott Wayman

4/16/2013

MNSP
HRSC

MCCANDLESS Motion To Suppress

Scott Wayman

NOTH

MCCANDLESS Notice Of Hearing

Scott Wayman

NOTH

MCCANDLESS Notice Of Hearing

Scott Wayman

CONT

BUTLER

Hearing result for Pre-Trial Conference scheduled Scott Wayman
on 04/17/2013 10:30 AM: Continued -to hear
motion to suppress

CONT

BUTLER

Hearing result for Jury Trial Scheduled scheduled Scott Wayman
on 04/29/2013 08:30 AM: Continued 4/29-5/3 to hear motion to suppress

4/23/2013

MEMS

MCCANDLESS

Memorandum In Support Of Motion to Suppress
Results of Breath Test

Scott Wayman

MCCANDLESS
BUTLER

Motion To Suppress Breath Test Resutls

Scott Wayman

4/30/2013

MNSP
HRSC

Hearing Scheduled (Pre-Trial Conference
06/04/2013 10:30 AM)

Scott Wayman

HRSC

BUTLER

Hearing Scheduled (Jury Trial Scheduled
06/10/2013 08:30 AM) 6/11/13-6/14/13

Scott Wayman

BUTLER

Notice of Pre-Trial Conference and Trial

Scott Wayman

MCCANDLESS
MCCANDLESS

Notice Of Hearing

Scott Wayman

5/30/2013

NOTH
MEMS

Amended Memorandum In Support Of Motion to
Suppress Results of Breath Test

Scott Wayman

6/4/2013

CONT

BUTLER

Hearing result for Pre-Trial Conference scheduled Scott Wayman
on 06/04/2013 10:30 AM: Continued - So Motion
to Suppress could be heard

CONT

BUTLER

Hearing result for Jury Trial Scheduled scheduled Scott Wayman
on 06/10/2013 08:30 AM: Continued
6/11/13-6/14/13 - So Motion to Suppress could be
heard

CONT

BUTLER

Hearing result for Motion to Suppress/Limine
Scott Wayman
scheduled on 06/04/2013 10:30 AM: Continued
60 min Logsdon State request

MOTN

MCCANDLESS

Motion for Ex Parte Judge and Hearing on Ex
Parte Applications

Scott Wayman

MNLI

MCCANDLESS

Second Supplemental Matieral for Defendants
Motion In Limine

Scott Wayman

HRSC

BIELEC

Hearing Scheduled (Pre-Trial Conference
07/16/2013 09:30 AM)

Scott Wayman

HRSC

BIELEC

Hearing Scheduled (Jury Trial Scheduled
07/22/2013 08:30 AM)

Scott Wayman

BIELEC

Notice of Pre-Trial Conference and Trial

Scott Wayman

4/17/2013

5/1/2013

6/5/2013

6/10/2013

BUTLER

FELICITY KATHLEEN HAYNES

Judge

Hearing Scheduled (Motion to Suppress/Limine
06/04/2013 10:30 AM) 45 min Logsdon

41924

Scott Wayman
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User: OREILLY

Case: CR-2013-0003541 Current Judge: Rich Christensen
Defendant: Haynes, Felicity Kathleen

State of Idaho vs. Felicity Kathleen Haynes
Date

Code

User

6/10/2013

HRSC

BUTLER

6/20/2013

NOTH

MCCANDLESS Notice Of Hearing

Scott Wayman

NOTH

MCCANDLESS Notice Of Hearing

Scott Wayman

NOTH

MCCANDLESS Notice Of Hearing

Scott Wayman

NOTH

MCCANDLESS Notice Of Hearing

Scott Wayman

6/27/2013

MNLI

POOLE

Third Supplemental Material For Defendant's
Motion In Limine

Scott Wayman

7/18/2013

DENY

BUTLER

Hearing result for Motion scheduled on
07/18/2013 10:30 AM: Motion Denied for
Exparte Judge; Suppress; Limine 1 1/2 hrs

Scott Wayman

Judge
Hearing Scheduled (Motion 07/18/2013 10:30
AM) for Exparte Judge; Suppress, Limine 1 1/2
hrs Logsdon

Scott Wayman

Logsdon
HRHD

BUTLER

Hearing result for Pre-Trial Conference scheduled Scott Wayman
on 07/16/2013 09:30 AM: Hearing Held

APDC

OREILLY

Appeal Filed In District Court

DPHR

BUTLER

Hearing result for Jury Trial Scheduled scheduled Scott Wayman
on 07/22/2013 08:30 AM: Disposition With
Hearing

ORDR

BUTLER

Order Denying Motion to Suppress, Motion for Ex Scott Wayman
Parte Judge, Motion in Limine

PLEA

BUTLER

Rule 11 Conditional Plea

Scott Wayman

ORDR

BUTLER

Order Accepting Rule 11 Conditional Plea

Scott Wayman

STDR

BUTLER

Statement Of Defendant's Rights - DUI

Scott Wayman

PLEA

HODGE

A Plea is entered for charge: - GT
(118-8004(1 )(a) {M} Driving Under the Influence)

Scott Wayman

WHJD

HODGE

Withheld Judgment Entered (118-8004(1 )(a) {M}
Driving Under the Influence)

Scott Wayman

SNPF

HODGE

Sentenced To Pay Fine (118-8004(1)(a) {M}
Driving Under the Influence)

Scott Wayman

SNIC

HODGE

Sentenced To Incarceration (118-8004(1)(a) {M}
Driving Under the Influence) Confinement terms:
Jail: 5 days.

Scott Wayman

PROB

HODGE

PiObation Ordered (118-8004(1)(a) {M} Driving
Under the Influence) Probation term: 1 year O
months O days. (Unsupervised)

Scott Wayman

STAT

HODGE

Case status changed: closed pending clerk
action

Scott Wayman

BNDE

HODGE

Surety Bond Exonerated (Amount 500.00)

Scott Wayman

JDMT

HODGE

Judgment

Scott Wayman

7/23/2013

ADMR

OREILLY

Administrative assignment of Judge

Rich Christensen

7/25/2013

ESTI

CAMPBELL

Estimate Of Transcript Costs (exempt)

Rich Christensen

41924
Signed up for Signal
Payment Program
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8/20/2013

FELICITY
HAYNES
PAYP KATHLEEN
ZOOK
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User: OREILLY

Case: CR-2013-0003541 Current Judge: Rich Christensen
Defendant: Haynes, Felicity Kathleen

State of Idaho vs. Felicity Kathleen Haynes
Date

Code

User

8/21/2013

WPLC

STHOMAS

Kootenai County Work Program Letter Of
Completion

8/29/2013

NLTR

CAMPBELL

Notice of Lodging Transcript - Status Conference Rich Christensen
and Motion Hearings

LODG

CAMPBELL

Lodged - Transcript - Status Conference and
Motion Hearings

Rich Christensen

RECT

LUCKEY

Receipt Of Transcript - PD

Rich Christensen

RECT

LUCKEY

Receipt Of Transcript - PA

Rich Christensen

9/11/2013

STIP

LUCKEY

Stipulation To Correct Transcript

Rich Christensen

9/19/2013

ORDR

BOOTH

Order to Correct Transcript

Rich Christensen

9/30/2013

BRIE

STHOMAS

Brief Supporting Appeal

Rich Christensen

10/11/2013

MNAU

STHOMAS

Motion To Augment Record

Rich Christensen

10/29/2013

NOTS

CAMPBELL

Notice Of Settling Transcript On Appeal and
Briefing Schedule

Rich Christensen

10/30/2013

HRSC

BOOTH

Hearing Scheduled (Motion 11/25/2013 03:00
Rich Christensen
PM) to Augment the record - set by PD Logsden

NOHG

STHOMAS

Notice Of Hearing

ZOOK

Affidavit of Probation Violation-Failure to Comply Rich Christensen
- SUB ABUSE EVAL

11/5/2013

Judge
Rich Christensen

Rich Christensen

11/12/2013

BROM

MCCANDLESS Brief in Opposition to Motion to Augment Record

Rich Christensen

11/13/2013

MOTN

STHOMAS

Supplemental Material in Support of Motion to
Augment Record

Rich Christensen

11/25/2013

DCHH

BOOTH

Hearing result for Motion scheduled on
Rich Christensen
11/25/2013 03:00 PM: District Court Hearing Hele
Court Reporter: Julie Foland
Number of Transcript Pages for this hearing
estimated: to Augment the record - set by PD
Logsden under 100 pages

DENY

BOOTH

Hearing result for Motion scheduled on
11/25/2013 03:00 PM: Motion Denied to
Augment the record - set by PD Logsden

HRSC

BOOTH

11/26/2013

Rich Christensen

Hearing Scheduled (Appeal Hearing 02/21/2014 Rich Christensen

08:00 AM)
BOOTH

Notice of Hearing

Rich Christensen

NFUS

STHOMAS

Notice of Filing Under Seal

Rich Christensen

EVAL

STHOMAS

DUI and Substance Abuse Evaluation

Rich Christensen

12/4/2013

ORDR

BOOTH

Document sealed
Order (from 11 /25/13 Motion to Augment

Rich Christensen

12/31/2013

RBRF

STHOMAS

Respondent's Brief

Rich Christensen

1/1/2014

FILE

GRANGE

New File Created-#3

Rich Christensen

1/6/2014

ABRF

STHOMAS

Appellant's Reply Brief

Rich Christensen

FELICITY KATHLEEN HAYNES
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Date: 4/16/2014

First Judicial District Court - Kootenai County

Time: 03:16 PM

ROA Report
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User: OREi LLY

Case: CR-2013-0003541 Current Judge: Rich Christensen
Defendant: Haynes, Felicity Kathleen

State of Idaho vs. Felicity Kathleen Haynes
Date

Code

User

Judge

ZOOK

Affidavit of Probation Violation-Failure to Comply Rich Christensen
-ADIS & VP

CERC

STHOMAS

Certificate Of Completion Victims Panel

Rich Christensen

CERC

STHOMAS

Certificate Of Completion ADIS

Rich Christensen

2/21/2014

DCHH

BOOTH

Hearing result for Appeal Hearing scheduled on Rich Christensen
02/21/2014 08:00 AM: District Court Hearing Hele
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

2/28/2014

ORDR

MOHLER

Order- (Magistrate's Rulings are AFFIRMED)

Rich Christensen

3/3/2014

APSC

OREILLY

Appealed To The Supreme Court

Rich Christensen

3/26/2014

MNSC

STHOMAS

Motion For Order To Show Cause Why Probation Rich Christensen
Should Not Be Revoked/Contempt

4/9/2014

NLTR

LUCKEY

Notice of Lodging Transcript - Keri Veare 38
pages

Rich Christensen

4/15/2014

ORDR

BUTLER

Order Denying Order to Show Cause - ADIS and
VP in file

Barry E. Watson

2/3/2014
2/14/2014

FELICITY KATHLEEN HAYNES
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I
a
O ta e O ICe - .
I hereby certify service t..,-,on the defendant personally on[x)02!23/2013
In the court designated below the undersigned certifies that he/she has
just and reasonable grounds to believe and does believe that on:
Citation#:

ISP0205860
Date/Time: 02/23/2013

02:17 AM

Signature of Officer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Officer Name: M KEYS
Agency Name:IDAHO STATE POLICE
Witness:
Address:
Department:

DR#: 13-0338

IN THE DISTRICT COURT OF THE
1ST
JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF KOOTENAI
STATE OF IDAHO

I OFFICER NOTES

Officer ID:3476

Serial#:

I VIOLATOR
Ml:
Last Name:HAYNES
First Name: FELICITY
DOB
Hm. Address:4102 W APPALOOSA RD
Phone:
Cty, St, Zip: COEUR D ALENE, ID 83815
Height: 507 Weight: 130 Sex: F Eyes: BLU
Hair: BLN
DL#
DL State: ID Lie. Expires:13
Class:D
GVWR 26001 +: N
Hazmat: N
16+ Persons: N
Commercial vehicle driven by this driver: N
Bus. Name:
Bus. Addr:
Bus. Phone:

I REGISTRATION

Yr. Veh:03
Veh. Lie#: K495291
Make:CHEV
Model:S10
Style: PK
Color: SIL
VIN: 1GCCS19X438146503
Carrier US DOT #:

READ CAREFULLY
This is a MISDEMEANOR charge in which:
NOTE: If you fail to appear within the time allowed for your
appearance, another charge of failure to appear may be filed
and a warrant may be issued for your arrest.

1.

2.

3.

PLEA OF NOT GUilTY: You may plead not guilty to the
charge by appearing before the clerk of the court or the
judge, within the time allowed for your appearance, at which
time you will be given a trial date.

4.

PLEA OF GUilTY: You may plead guilty to the charge by
going to the clerk of the court, within the time allowed for your
appearance, at which time you will be told if you can pay a
fixed fine or whether it will be necessary for you to appear
before the judge;
OR
You may have your fine determined by a judge at a time
arranged with the clerk of the court, within the time allowed
for your appearance.
You may call the clerk of the court to determine if you can
sign a plea of guilty and pay the fine and costs by mail.

State:ID

I LOCATION

Upon a Public Street or Highway or Other Location Namely:
US95 AT APPLEWAY

I VIOLATIONS
Did commit the following Offense(s), In violation of State Statute,
Misdemeanor Citation: Y
Infraction Citation: N
Posted Speed:
Observed Speed:
Accident: N
Date/Time: 02/23/2013 02:17 AM

You may be represented by a lawyer, which will be at your
expense unless the judge finds you are indigent.
You are entitled to a trial by jury if requested by you.

5.

I plead guilty to the charges.

Violation #1: 118-8004(1 )(a) {M}

DRIVING UNDER THE INFLUENCE

Defendant (if authorized by clerk of magistrate court)
MAIL TO:

Violation #2:

KOOTENAI COUNTY MAGISTRATE COURT
PO BOX9000
Violation #3:

COEUR D'ALENE, ID 83816-9000

Violation #4:

I COURT INFORMATION
KOOTENAI COUNTY MAGISTRATE COURT
324 WEST GARDEN AVENUE
COEUR D'ALENE, ID 83816-9000
Fine #1: MUST APPEAR
(208) 446-1170
Fine #2:
Fine #3:
Court Date: 02/28/2013 - 03/18/2013
Fine #4:
Court Time: 09:00 AM - 05:00 PM
FELICITY KATHLEEN HAYNES

41924

7 of 389

I

STATE OF IDAHO

cpu£NTY OF KOOTENAI ss
F,L 0:

Departmental Report# 13-0338

----------

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 2tJ13 f1Aft- 1
1
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI.

PH I• 23
·

•

THE STATE OF IDAHO,
Plaintiff,
COURT CASE NUMBER _ _ _ __
PROBABLE CAUSE AFFIDAVIT IN SUPPORT
OF ARREST AND/OR REFUSAL TO TAKE TEST
HAYNES, Felicit_y K
Defendant.
DOB
DL#:
State: Idaho
State of Idaho,
ss
County of.....K
...o"'"'o"""t"""en..,.a. ._i_ _ _ _ _ __

I, Trooper Tom Keys, the undersigned, being first duly sworn on oath, deposes and says that:

1. I am a peace officer employed by....,th....,e.._I..,.d...a,...ho..........
S....,ta""te.....P.. . ,o. ., l. ., icose._._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
2. The defendant was arrested on 02/23/13 at 0211 ~ AM D PM for the crime of driving while under the
influence of alcohol, drugs or any other intoxicating substances pursuant to Section 18-8004 Idaho Code. Second
or more DUI offense in the last ten years? D YES ~ NO
D FELONY ~ MISDEMEANOR
3. Location of Occurrence: Appleway and Fruitland W ofUS95

4. Identified the defendant as: HA YNES, Felicity K by: (check box)
0Military ID 0State ID Card 0Student ID Card ~Drivers License
0Paperwork found 0Verbal ID by defendant
Witness:
identified defendant.
Other:

0Credit Cards

5. Actual physical control established by: ~Observation by affiant 0Observation by Officer
0Admission of Defendant to:
, 0Statement of Witness:

nn+he¥·
~'

L.._JV'L

6. I believe that there is probable cause to believe the defendant committed such crime because of the following
facts:
(NOTE: You must state the source of all information provided below. State what you observed and what
you learned from someone else, identifying that person):

Page 1 of 4FELICITY KATHLEEN HAYNES

41924
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PROBABLE CAUSE FOR STOP AND ARREST:
On 02/23/13 at about 0200 hours, I, Trooper Tom Keys, stopped Felicity K. HAYNES (D.O.B.
for
improper lane changes WB Appleway at US95. I contacted her and could smell the odor of alcohol coming from
about her person. Her eyes were reddened and her speech was slurred. She fumbled with her vehicle documents.
She told me she had consumed three whiskey shots 8 hours prior. I had HA YNES perform Field Sobriety
Evaluations. Her performance as a whole indicated she was under the influence of alcohol and/or another
intoxicant. I arrested her for DUI and after following proper procedure obtained two breath samples with the
following results: .161/.158. With her BrAC in excess of the statutory limit, I transported her to KC PSB and
booked her on charges of DUI 1st Offense ..

D.U. I. NOTES
Odor of alcoholic beverage
Admitted drinking alcoholic beverage
Slurred speech
Impaired memory
Glassy/bloodshot eyes

IZ!Yes
IZ!Yes
IZ!Yes
IZ!Yes
IZ!Yes

0No
0No
0No
0No
0No

Sobriety Tests-Meets Decision Points?
Gaze Nystagmus
IZ!Yes 0No
Walk & Turn
IZ!Yes 0No
One Leg Stand
IZ!Yes 0No
Crash Involved
Injury

0Yes
0Yes

iZ!No
iZ!No

Other
0Yes
Drugs Suspected
Reason Drugs are Suspected:

IZ!No

Drug Recognition Evaluation Performed

DYes

IZ!No

Prior to being offered the test, the defendant was substantially informed of the consequences of refusal and failure
of the test as required by Section 18-8002 and 18-8002A, Idaho Code.

1Z! Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was/were
performed in compliance with Section 18-8003 & 18-8004 (4), Idaho Code, and the standards and methods
adopted by the Department of Law Enforcement.
by: IZ!Breath Instrument Type: D Intoxilyzer 5000 0Alco-Sensor IZ!Lifeloc
BAC~·--Instrument Serial #90203 810
D Blood AND/OR 0Urine Test results pending? D Yes D No (attached)
Name of person administering breath test: Trp Keys
Date certification expires:03/31/15
_;;;.....____;_

______

D Defendant refused the test as follows:

Page 2 of FELICITY
4
KATHLEEN HAYNES
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Videotape# Arbitrator

By my signature and in the presence of a person authorized to administer Oaths in the State of Idaho, I hereby
solemnly swear that the information contained in this document and attached reports and documents that may be
included herein is true and correct to the best of my information and belie

I I

(affian
Subscribed and sworn to before me on _ _z___.___'Z_~.L..--/_"3-"-------(Date)
~~ ,/
,,
/ ,,,, ~\JCE IJ '•,,.
~~
,.... ~ ....... ..P..,, -..,.
:;
'·"
~
NOTARY PUBLIC FOR IDAHO
~
••
•• "...:.t.. ~
~
.•
No~
•.·,,.;.-:.
1
•
,..,,
•n-,~
•
'
·r •::c•
oo I 6 ,i1ltt
Residing at:
i
tA
..... J.: :
.,..\
"(; ~
My Commission expires: _,.__._~~---

..............

.

.

.. ...

c27

..-

\-,A
\... ~

11i..1c ' · f
..._.!

-,,,,,?,~ DllJJ!!+.'8-0 .,,/
-l•t

t

I I I

~

Page 3 of FELICITY
4
KATHLEEN HAYNES
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Li feloc Technolc-siez, Ir,:,
1_:6,240
:;~d;:;l f..r1,

Units~

9'Jl3331~
~~~.:

fa12r:t No::
fL3t~~

i T'::!Pe
1) Air Blank
2) fiutt1 rest.
3) Air Blank
4) MI.ilo Test

FELICITY KATHLEEN HAYNES

iifiie Re~ult
84!1~; ,Ill\\

'"

, !01
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_,,,,...-~ ..

LIFELOC - INSTRUMENT OPERATIONS LOG
I certify that this document is a true, exact,
complete and unaltered photocopy of the
original Instrument Operations Log.

9020381 0-C2

INSTRUMENT SERIAL NUMBER:

DATE

TIME

(Jt/~17 0/7/

oz/a.f,?

o)oo

t/1<,(1J

oZ'.tJ

oi/,1f "7

o~l~

SUBJECT'S NAME

~s~

SUBJECT
TEST
RESULTS

OPERATOR'S NAME

1

· /fr-c y 5

,.,,

C«l , /

~

-,r-

cl( ,~,17 c:/L

&ct·,+, f6r )"

1/Tb/11/1

-/(-

Bl/z~"') 0'L'-<'2..

/ttt-1'1~5, Pt;, liGi' f-;

,/bl/is r

olfrYf)
I

(<z56o

(~Cc (

v

~

,,,..-

6l(c1(1) \7)0

-11 --

~_,

-fl-

~

(Include bottle & lot# if
calibration check)

l/ '
v

~Q'lf I /c>"f I

-1t-

j., 11o/ .,,

COMMENTS

(.J)

/)ll :i;_ I} -oZSC/
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SIMULATOR SOLUTION USE LOG
.08 SOLUTION
REGION ONE PATROL

·2 7 \ / \3

Start Date:

Lot Number: -\ \<b62---Bottle Number:

0 2 l, SQ

TARGET VALUE: 0.080
DATE

TEST#
1

2
3

4
5

6

7

.olz/4~
,oi;/_' ~~/

,i

l~~/'8 I 1·3.

9

oz/ 1rl1">

15

18
19

O(s'"~/o~o

tr:-

cf6}

17

! 011

20
21

ol/t 71/c;,

ll

,}. /IYJ I)

.,f:l7 ~J.c7q

I.

~J

24
25

'

. () $ 0

\

10

.

j. 07'6 11
,;12t-1 hs _ 6'8S"; ./ .. a~4 ~~
oZ/z7if,'"S

I

"t//oil 17
&0'-£6)0 '1ef' 17
v

Unit#

RESULTS

17

(,, tP

a

14

DATE

16

... r_·

f

r--

TEST#

MINIMUM: 0.072

I

~)
~ o'33/ 030 3~
, 6 ~'II"06 t.\. :3-3
cq
~ f:½j C'/31
"

~1~/(27
oz/q- /j.:, ~

0L/to/, J

Jf-

,

I

8

,7

, 0"60/077

'/1b j/ (2:,

'j_

Unit#

RESULTS

f)l/otfhJ
0 >~'
oJ; Is

:iir

MAXIMUM: 0.088

0

12

c~/i<J. / IJ

• o7ft 0 7'>

.JS--

13

i--3:J ,)~

,:; o~~ l. a~,1

'd'J-

22
23

NOTE: CHANGE SOLUTION AFTER 25 CALIBRATION CHECKS OR I MONTH
I certify that this document is
Solution Us o

Revision date: 01/07/2011
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e, exact, complete and unaltered photocopy of the original Simulator
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Idaho State Police Forensic Services

CERTIFICATE OF APPROVAL

The Idaho State Police Forensic Services (ISPFS) hereby certifies and approves Alcohol
Simulator Solution Lot Number 11802 (a product manufactured by RepCo Marketing Inc.) to
be used to conduct performance verification checks within the State of Idaho in accordance with
the analytical methods, policies and/or procedures promulgated by the Department governing
breath alcohol examinations. ISPFS also approves of the manufacturer of this solution (RepCo
Marketing Inc.) to provide Alcohol Simulator Solution Lot Number 11802 in the State of
Idaho. This lot has a target value of 0.080 with a range of 0.072 to 0.088 grams of ethyl
alcobol/210 liters of vapor.
The expiration date for this lot number is on March 8th , 2013 at 11 :59.

t..t-1- ~l\
Date

STATE OF IDAHO

)
) ss.

County of Kootenai)
On this \ "" day o f ~ in the year

ZO I I, before me,

Jo(\,v,r,

iL n:

,l-1,;,o,~

a notary public, Je.v-,emu j .o ~n ~ I"\
personally appeared, known to me to be the
p~rson whose name is subsci1bed to the within instrument as a Forensic Scientist for the Idaho
State Police Forensic Services, and acknowledge to me that he executed the same as such
Scientist.

.\-a

FELICITY KATHLEEN HAYNES
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J:>Idaho State Police
INFLUENCE REPORT
Defendant's Name

jfe,lyftle
S ., J!d/c}f-y
J
.
T '
I

f(_

r

;~;fjl Yes ~ ,

Glasses

J

l";fE~=J§t$ve Glasses [

Eyes tracking equally J,,,1Ves [ ] No
HORIZONTAL GAZE NYSTAGMUS
EYES

ADDITIONAL SOBRIETY TESTS

J:...
,A
~~

Eye does not pursue smoothly

~JZf

Distinct Nystagmus at max. deviation

~fl
6- i,

1

]

Nystagmus onset before 45 degrees
TOTAL

VERTICAL NYSTAGMUS
PUPIL SIZE-~'_ __

ONo
NORMAL~ DILATED [

CONSTRICTED [ ]

WALK~DTURN
/,:;.,
Cannot keep balance during instructions

NYSTAGMUS
2
3
4

0

5

6

0

~

Starts too soon

D

Stops too soon

1 l---+--+----l--+-~+----1-1----~

2

~

M;sses heel to toe

~

Steps off line

1---+--+----l--+--+--'---I-.\.--~
WALK 3 f---+---+--+----1----+-----1---1----a
AND 4 1---+---+--+-~+--+-~--1-+-~
TURN 5 f---+---+---+-~+----1------1---1----a
6

~===~===i===t==~===i
_ =_=~,~~:::a...,,'
_ _~~

7
8 .____.,____.,___.,__

yf;z( .

_,__

_,_

__.__

__.

Raises arms

yI

Wrong number of steps

OBSERVATIO_NS
Eye Color

Improper turn

D

~l)

Eye Condition

J_

{t,e,&J,e;ie Speech

.
:;/vr red_

...,,_7-_~
__di-'-=k:,__ _l_o_··,__P.--"Ot_'.c:..,,(c--=·o,__{_,i_/_
. . _ _ __
Foot Wear _/Jo
__o_f_:5_-_ _ _ Ground Surface ~¼~ /l C(:__

Breath

Cannot do test
Total

4

ONE~STAND
Sways

/-1 .

~

D

.P

Raises arms

CHEMICAL TEST

Hops
Puts foot down

D

:3

Cannot do test
Total

D

EH 01 os-01

Other

Test Result

Date

~-

7

FELICITY KATHLEEN HAYNES

c=J

Blood

,/6/ /.;3 f
I

Refused test, Why? _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

::~: t: 4
Officer's Signature

Breath

41924

-~tJ~~._,_/-z,..:::....;J-=-,.f_l_;>_ _
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P
Booking#

JEET

:-BOOKING INFORMATION

KOOTENAI COUNTY PUBLIC SAFETY BUILDING
Date

Name ID#

,

Accepted by: Z..2..CJ6'
Agency Report #
-tJ 33 ,
BAC
/_.,_iS_---1
Warrant Check
Prob.Check
---------1

02/1-5/23
I

t./6[

ARRESTEE:

Prob.Officer

· fl,__f ee:/lf

Name:

Locker#
Location

First

AKA

Hold For:
,---------1
For DUI Charge:
Was Call Requested
Was Call Made

Address
City

c. .PA-

State

----------

Home Phone

z__o~ . . 66 7- 060<j{

fo,.f/0:,iJ Ofl
B I "6 2- 5 '-( l)!) I State

SS#

City/State of Birth

D. L. #

[

z$ 3~

f-(}

------------1

Employer

DO

f /)

Occupation

(n.._ ~"5e y

Lt!:x: f fy· let..)(

Work Phone#

PHYSICAL DESCRIPTION:
Height

.5 ' 7 " Weight j ~ Sex_£_ Hair t!IJr/ Eyes
V Glasse;~ontacts~ Facial Hair ,Vo

Race
Scars, Marks, Tattoos

()/()

"jq Ho() ; 1fr s /de__/ R::r-'--rc-=-,,,.-=r/____,,L,-1_i_eg-_·I fl't If; f,. LT foo'T I Lt Le;-;

:feet n_s, Sa,· rf- " ~...J-t,_-cf-_ 15~crf -S
1
ARRESTING OFFICER (N OR AT(ON:
Clothing Description

Date I Time of Arrest

t> L

l J (;?

I

oll (

Dist /

• ~~-~-~#
Agency~-~~~_ _ _ Arrival at PSB
030
I
ARREST TYPE:[;?6N VIEWO WARRANT0CITIZEf\QOTHER

Arresting Officer.

54. f

6

7

----

CHARGES AND BAIL:
M/F

1 /l'L
2
3
4

t ~- &'oo't

13aif ·

Charges

Code

Ul:J;;t:.

~5-r

..

.·... Sentence

Warrant or Case #

J;/50 0

5

6
Is the arresting officer aware of any mental or physical conditions this inmate may have which might affect his/her safety or
ability to be held without special attention by jail staff? ~ N o OYes

(Explain)

Did the arrestee arrive with prescription medication? ~No OYes

VEHICLE INFORMATION:
Vehicle Lie.

}{tt 1S'Lo/\

Vehicle Disposition

ST

.::£1)

YR__Q}_

Make

che__

Model

StD

Body

~

Color(s)-1.il / _

-~=C....A::....:.tlr.....;_:,5::....Q,..;;;;;....,.:[_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

CITIZEN ARREST:
I hereby arrest the above named suspect on the charge(s) indicated and request a peace
officer to take him/her into custody. I will appear as directed and sign a complaint against the person I have arrested.
rres mg
,cer

VICTIMS RIGHTS INFORMATION:

Code: P=Physical lnj. T=Threat of Phy.lnj. S=Sexual Offense

ame

ress:

one:

ccupa1on
FELICITY KATHLEEN HAYNES
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··-

CLASS O

too.,1-t•l·illa· ·
Nl:JMBER:

RSTS·

CB1825400.

ISSUED: 04Jl~rZ009 \

EUQR:

II

:
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Notice of Suspension for Failure of Evidentiary Testing

ITD 3814 (Rev. 01-12)
Supply# 019680909

(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

lssued·To:

l-/a V~'-1 i"° ~ , I~ !t:: ::..f v /(cc1tft' f' /ti
Last Na"}e

-~ a ; - 7
f---~ t O ,:..

,t Fir~t •
: ~ 1

if\.."

I Ii

rr· f..-{ # t) [) ~
·

I

(~

/

.tJ /}r).
I'

f ,;;.,

_.,.

I(

.,,.

Date of, irth

Middle
:I') f

:.--c'.._

ff.._~

Mailing Address

~< !£>,/l ,;;
/-{i<:r ,1'._

,·

Driver's License Number/,.

State

-;;:::s{'ozot:.. zoo

f"" J'J
J.,--- './

D

License Class

iJ No

Operating CMV?
Yes
""""'07
C it,---a""""'ti~o-n~#~----'=~~--orting Haz~
Y~s

City

D

.{] No,

I have reasonable grounds to believe that you were driving or were in physical control of a motor veifffli\te-->~
of alcohol, drugs, or other intoxicating substances. You are required by law to take one or more evid~,"'1--"'"""-fi.l:.1-.r,
concentration of alcohol or the presence of drugs or other intoxicating substances in your body. ft.~sttl:mljft
may, when practical, at your own expense, have additional test(s) made by a person of your own
right to talk to a lawyer before taking any evidentiary test(s) to determine the alcohol concentration ~~t:'.Z
intoxicating substances in your body.
N

w
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Co
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
_ .
B. You have the right to submit a written request within seven (7) days to the Magistrate Court of Ifoot e PC-! :t:- County for a
hearing to show cause why you refused to submit to or complete evidentiary testing and why your driver's license should not be
suspended.
C. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be
suspended with absolutely no driving privileges for one (1) year if this is your first refusal; and two (2) years if this is your
second refusal within ten (10) years.
3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho Code:
A. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30) days from the date of service on this
notice suspending your driver's license or driving privileges. If this is your first failure of an evidentiary test within the last five
(5) years, your driver's license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges
of any kind during the first thirty (30) days. You may request restricted non-commercial driving privileges for the remaining
sixty (60) days of the suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. If this
is not your first failure of an evidentiary test within the last five (5) years, your driver's license or driving privileges will be
suspended for one ( 1) year with absolutely no driving privileges of any kind during that period.
B. You have the right to an administrative hearing on the suspension before the Idaho Transportation Department to show cause
~why you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing
and received by the department within seven (7) calendar days from the date of service on this NOTICE OF SUSPENSION.
You also have the right to judicial review of the Hearing Officer's decision.
4. If you are admitted to a problem solving court program and have served at least forty-five (45) days of an absolute suspension of
driving privileges, you may be eligible for a restricted permit for the purpose of getting to and from work, school, or an alcohol
treatment program.

NOTICE OF SUSPENSION If you have failed the evidentiary
test(s), your driving privileges are hereby suspended per #3 above,
tommencing thirty (30) days from the date of service on this notice.
If a blood or urine test was administered, the department may serve a
Notice ofSuspension upon receipt of the test results.

This Suspension for Failure or Refusal of the Evidentiary Test(s) is separate from any other Suspension
ordered by the Court. Please refer to the back of this Suspension Notice for more information.
Print Name and I.D. Number of Reporting Officer

,...

.
,
Department useonly

Failure:

.)21 Breath

White Copy- If failure -to ITD; if refusal_~to Court

FELICITY KATHLEEN HAYNES

D

Urine/Blood

Agency.Code

-Telephone Number

D Refusal

Yellow Copy - to Law Enforcement

41924

Pink Copy - to Court
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STATE OF IDAHO
/
f[°lf,~Y OF KOOTENAI SS

Defendant's name: HA YNES, Felicity K
Date of arrest: 02/23/13

2013 HAR -I PM J: 23

ORDER

CY- l~-Dtl

otme~
~J~

. Based upon the above Affidavit, the Court hereby finds that there is. Probable Cause
crune or cnmes has been committed, and thatt. Defendant c1~1tted said cnme or cnmes.
Dated this _L day of
20 , , at _ _ _ _ hours.

M,.L.t,

, .

,

~
CHARGE

IDAHO
CODE

I.

18-8004

VIOLATION

DUI I st Offense

2.
3.
4.

Page 4 of FELICITY
4
KATHLEEN HAYNES
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i

Log of lK-COURTROOMll c " 114/2013

Page 1 of 1

Description CR 2013-3541 Haynes, Felicity 20130314 Pretrial Conference Arraignment
Judge Burton
Clerk Cassie Poole
Def Rights 09:18:51
O1
A,,

I
I

/t

Date 113/14/2013
Time

Speaker

I

I

02:15:25 PM

\ 1K'::et5URTROOM11

')~
\

Note

I

I

Judge Burton

Pre-trial conference defendant present not in
custody
Charged with driving under the influence

Haynes, Felicity

Understand rights form and penalties
Would like public defender

Judge Burton

Appoint public defender
They will enter plea on your behalf

02:14:53 PM

02:15:04 PM

Location

~/\,0

02:16:25 PM !End

I
Produced by FTR Gold™
www.fortherecord.com

FELICITY KATHLEEN HAYNES
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3/14/2013

MUST ~E COMPLETED
TO BE CONSIDERED

t; ·/l/1.?:>AT Z)or?n.

Filed
CL

K OF THE DISTRICT COURT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
APPLICATION FOR:

Fe1 ,0~ 'l .

~ DEFENDANT

\-\-~'()es

UVENILE

)

CASE NO.

0CLD O PARENT)

/3 - 351//

~

DOB

)

)
BY - - - - - - - - - - - - - - - - - - - - - )

FINANCIAL STATEMENT AND ORDER

PARENT or GUARDIAN OF MINOR

DOB _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __,

NOTE: If this application is being made on behalf of a minor, please answer the following questions as they
apply to his/her parents or legal guardian. Include information for you and your spouse.
I, the above named defendant (or the parent(s) on behalf of a minor), b ~ first duly sworn on oath, depose and
say in support of my request for court appointed counsel:

V .

My current mailing address is:

~ D, Box.

G3 \ <o

\\we.o.

Street or P.O. Box

City

My current telephone number or message phone is:

('2f2'i>
\
'
/

i

~

lb
State

33'63:S"
Zip Code

11} - 4.'§5[D

Crimes Charged: _...::....:U=---_.____________________________
I request the Court appoint counsel at county expense; and I agree to reimburse the county for the cost of said
defense, in the sum and upon the terms as the Court may order.
BELOW IS A TRUE AND CORRECT STATEMENT OF MY FINANCIAL CONDITION:
1. EMPLOYMENT:

A. Employed:$yes _ _no

B. Spouse Employed: _ _yes ~no
C. If not employed, or self-employed, last date of employment_ _ _ _ _ _ _ _ _ _ _ _ _ __
Address:

2.

~.c½ To;x,.-

Li
2C6\ fa \,,\.;s

D. My employer is:

LDl--s':¢0

HOUSEHOLD INCOME MONTHLY (Include income of spouse):
Wages before deductions $
Less Deductions

7 50. o-0

.S0-10 $ ~ .j i

Net Monthly Wages

3.

1

$

Other income: (Specify: Child Support, S.S., V.S., A.D.C.,

S&,£.'8od Stamps, Etc.)

eos-o,o-o

5CQ.re-c'1il::1 ~up~

HOUSEHOLD EXPENSES MONTHLY:
Rent or Mortgage Payment $
Utilities
Clothing
Transportation
School
Food

FELICITY KATHLEEN HAYNES

$
$
$
$
$

3D"12 •~
-

iICiJ.t "

0

Child Care

$

&.

Recreation

$
$

:§

Medical
Insurance
Other (Specify)

l~•o5

:±=

41924
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3.

HOUSEHOLD EXPENSES MONTHLY: (cont.)

DEBTS: Creditor

---------Creditor
---------Creditor
----------

4.

Total$ - - - - - Total$ _ _ _ _ __

$ _ _ _ _ __,ermo
$

er mo

Total$ _ _ _ _ __

$

per mo

ASSETS:

'
_99---$_......,h....=......:}.)o,"-"'
____
\:_ 3,,..o,..<-a.-,
_ _ _ __

A. I (we) have cash on hand or in banks
B. I (we) own personal property valued at

_.._.~......,..·· - = - - - - - - - $_
0
$ _ _\.&-;Ht-'-'.....
Oc....O<-L._~_
_ _ _ _ _ __
$ _ _:)S)
____________

C. I (we) own vehicle(s) valued at
D. I (we) own real property valued at

E. I (we) own stocks, bonds, securities, or interest therein $ _ _.~&=--""'=-----------5.

THE FOLLOWING ALSO AFFECTS MY FINANCIAL CONDITION (Specify): _ _ _ _ _ _ _ _ __

6.

DEPENDENTS:

X

I

self

&.spouse

~

children

-R.-other (specify) _ _ _ __

(number)

at/~~>--.
,

Subscribed and sworn to before me this _ _ _ day of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _, 20_ _ .

NOTARY PUBLIC/CLERK/JUDGE

~

The above named _ _...........,_defendant _ _ _ _ parent _ _ _ _ guardian appeared before the

court on the aforesaid chargedrequesled: r i d of counsel. The court having considered the foregoing, and
having personally examined the applicant;
counsel.

ORDERS

___DENIES the appointment of the service of

The applicant is ordered to pay$_ _ _ monthly beginning,_ _ _ _ _ _ _ _ _ _ , 20_ _
for the cost of appointed counsel. Payments are to continue until
[ ] notified by the court that no further amount is due.
[ ] the sum of$_ _ _ _ has been paid.

l1

THE APPLICANT IS ORDERED TO PAY REIMBURSEMENT FOR THE COST OF APPOINTED COUNSEL AT
THE CONCLUSION OF
CASE; THIS AMOUNT MAY BE IN ADDITION TO ANY SUMS ORDERED ABOVE.
ENTERED this

day of

,.__[\
Custody Status: _ _ In

C- Out

m~ L

-.

,20.13d.
--JU---DG-=E-~-~____.._,...---+------

Coples to:
~Prosecuting Attorney _ _ _ _ _ _ _ _ _ __
\'{Public Defender

Bond$

-----Date
FELICITY KATHLEEN HAYNES

41924

Deputy Clerk
22 of 389

Financial Statement and Order Regarding Public Defender, page 2

DC 028 Rev. 3/06

OR~GINAL

-,'-STATE'OF IOAH0

J

· COUNTY OF KOOTEHAIJSS
. FiLED:

Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

2013 APR -9 PH 2: 59

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

MOTION IN LIMINE

Defendant.
COMES NOW, the above named defendant by and through her attorney, Jay Logsdon, Deputy
Public Defender, and hereby moves the Court for an Order to suppress and preclude the
prosecuting attorney from introducing into evidence any evidence of the breath test result.
Idaho Code 18-8004(4) mandates that testing for alcohol concentration be done in
accordance with methods approved by the Idaho State Police. In supposed compliance with that
mandate and authority, the Idaho State Police has issued both "Standard Operating Procedures:
Breath Alcohol Testing," ("SOP" or "SOPs") (available at
http://www.isp.idaho.gov/forensic/documents/6.0idahoBreathAlcoholStandardOperatingProcedu
reRev3. pdf) which purports to establish procedures for the maintenance and operation of breath
testing equipment as well as training and operations manuals ("manual" or "manuals") for the
various breath testing devices, including the Lifeloc device used in this case.

MOTION IN LIMINE
FELICITY KATHLEEN HAYNES

Page 1
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Previously, failure to abide by so-called "regulations" set forth in the standard operating
procedures and training manuals renders the test inadmissible as evidence. See, e.g., State v.

Mazzuca, 132 Idaho 868 (Ct. App., 1990) (failure to calibrate machine renders test inadmissible);
see also State v. Charan, 132 Idaho 341,343 (Ct. App., 1998); State v. Phillips, 117 Idaho 609,
613 (Ct. App., 1990); State v. Bell, 115 Idaho 36, 39-40 (Ct. App., 1988).
Previously, failure to properly run a 0.20 calibration check also resulted in the
inadmissibility of the breath result. In Re the Matter of the Driving Privileges of Christopher S.

Wilkins, Case No. CV 38364 (2 nd Judicial District ofldaho, June 2, 2008), by the Honorable
District Judge John Bradbury; see also In Re the Matter of the Driving Privileges of Kelly Gene

Burke, Case No. CV 2007-140 (2nd Judicial District of Idaho, November 14, 2007).
In Wilkins, the District Court considered the failure to properly calibrate an Intoxilyzer
breath testing machine by only running two instead of four 0.20 calibration tests (Intoxilyzer
machines have slightly different requirements for calibration than Alco-sensors). The District
Court in Wilkins held that the breath test results were not admissible, referring to its prior
decision In Re the Matter of the Driving Privileges of Kelly Gene Burke, Case No. CV 2007-140
(2 nd Judicial District ofldaho, November 14, 2007), holding that "the police are required to
conduct the appropriate number of [calibration check] tests."
Previously, Idaho case law, indicated that the requirements of the manual control where it
differs with the SOPs. In re Schroeder provided an instructive summary of how to address
conflicts between the SOPs and an operations manual and holds that the requirements of the
manual control. In re Schroeder, 147 Idaho 476 (Ct. App., 2009) (discusses conflict between
SOPs and manual and holds that the manual controls and examines the relevant caselaw).
Illustratively, in Schroeder, the Court of Appeals addressed a conflict between the SOPs for the

Page2

MOTION IN LIMINE
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Intoxilizer 5000 and the manual as it relates to the need to restart a test when the subject burps.
The Court noted:
The SOP thus made no reference to belching as a circumstance that would affect
administration of the test.
The Intoxilyzer 5000 Manual, however, specifies that belching is a
factor. It states: "During [the 15-minute monitoring period], the
subject may not smoke, consume alcohol, eat, belch, vomit, use
chewing tobacco, or have gum or candy in the mouth. If belching
or vomiting does occur or something is found in the mouth, have it
removed and wait an additional 15 minutes." (Emphasis added)
Schroeder, relying on these instructions in the Intoxilyzer 5000
Manual, contends that the monitoring period must recommence if
the subject belches, while the ITD argues that, per the SOP, only
regurgitation ofstomach material requires that the monitoring
period be restarted The ITD contends that the SOP and the
Intoxilyzer 5000 Manual should be harmonized by interpreting the
belching referenced in the Intoxilyzer 5000 Manual to include only
belching that results in the regurgitation ofstomach material as
specified in the SOP.
The SOP and the Intoxilyzer 5000 Manual conflict with respect to
the circumstances in which the monitoring period must be
restarted-the Intoxilyzer 5000 Manual plainly directs that the
monitoring period must be started anew if any belching occurs, not
just belching accompanied by regurgitation. We conclude that for
matters on which they conflict, the Intoxilyzer 5000 Manual
governs. In reaching this determination, we apply well-established
standards ofstatutory interpretation. The first of these principles
requires that where two inconsistent statutes appear to apply to the
same subject matter, the more specific statute will control over the
more general one. Huyett v. Idaho State University, 140 Idaho 904,
908, 104 P.3d 946, 950 (2004); Westway Const., Inc. v. Idaho
Transp. Dept., 139 Idaho 107, 115, 73 P.3d 721, 729 (2003);
Gooding County v. Wybenga, 137 Idaho 201, 204, 46 P.3d 18, 21
(2002). Here, the SOP is more general, for it applies to various
breath testing devices approved by the ISP, whereas the Intoxilyzer
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therefore less likely to have been written in a way that might
sacrifice specific detail for broad applicability.

See Schroeder, 147 Idaho at 480-81.
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At roughly the same time, the Court of Appeals held in Wheeler v. Idaho Transportation
Department, 148 Idaho 378 (2009) that the word "should" indicates a recommendation and not a

requirement when it appears in the SOPs.
Shortly thereafter, a succession of changes to the SOPs and the Reference Manual for the
Intoxilyzer 5000 took place. The latest changes to the SOPs were made effective at of January
16, 2013. The latest changes to the Reference Manual were made December 16, 2010.
The Reference Manual now opens with the statement:
Idaho State Police (ISP) has authority and responsibility in the
state ofIdaho for the calibration and certification of instruments,
maintenance of instrumentation, quality control guidelines, and
analytical methods pertaining to the evidentiary collection of
breath alcohol samples. Idaho State Police Forensic Services
(ISP FS) is the functional unit within ISP that is authorized to
administer the Breath Alcohol Testing Program.
Analytical Methods (AM), also known as Standard Operating
Procedures (SOP), shall supersede and take legal precedent over
any and all other forms of documentation (e.g. reference
manuals, training manuals, and training materials) produced or
maintained by the Idaho State Police as it pertains to the Breath
Alcohol Testing Program in the state of Idaho. If discrepancies
exist between differing forms ofprocedural documentation, the
Analytical Method shall be the binding document. (emphasis
added).
The reference manuals produced and maintained by ISPFS are for
reference only as it pertains to the form and function of the
different breath alcohol testing instruments used within the state of
Idaho. If questions arise as to the functionality of the instrument,
the reference manual may be used to help answer those questions.
The reference manual is a reference tool used by the end user
agency to help the Breath Testing Specialists and Operators
maintain knowledge as to the functionality of the instrument and to
refresh their memories as to the different functions and options
within the different instruments.

This is evidently a direct response to the Court's holding in Schoeder. Apparently, the manuals
are no longer to be given the effect of the law.
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Similarly, the SOPs have been modified so that the word "must" has been replaced by the
word "should" in the following instances:
1. The necessity to have the correct acceptable range limits and performance verification
standard lot number set in the instrument prior to evidentiary testing- 2.2.11 (1/15/2009)
cf. 5.2.10 (1/16/2013).
2. The need to monitor the subject for fifteen minutes prior to the test to ensure there is no
alcohol being regurgitated or in the mouth. See 3.1, 3.1.5, 3.1.5.1, 3.1.5.2 (1/15/2009) cf.
6.1, 6.1.4, 6.1.4.1, 6.1.4.2 (1/16/2013).
These changes occurred between the April 23, 2012 version of the SOPs and the latest
installment.
No indication is given for the reasoning behind these revisions. Presumably, a person
facing a criminal charge would prefer that strict and careful procedures be used when the police
are breath testing. It is certainly not the case that these are not important parts of breath testing.
Mouth alcohol is an enormous issue with breath testing. See Caddy, Sobell, and Sobell, Alcohol
Breath Tests: Criterion Times for Avoiding Contamination by 'Mouth Alcohol', 10(6)
BEHAVIOR RESEARCH METHODS AND INSTRUMENTATION 814-18 (1978); Breath-Alchohol
Concentration May Not Always Reflect the Concentration of Alcohol in Blood, 18 J.
ANALYTICAL TOXICOLOGY 225 (July/Aug. 1994); Colorado Department of Health, 6(11)
Drinking/Driving L. Letter 5 (May 29, 1987); Kechagias, Jonsson, Franzen, Andersson & Jones,
Reliability of Breath-Alcohol Analysis in Individuals with Gastroesophageal Reflux Disease,
44(4) J. FORENSIC SCIS. 814 (1999); Gaylard, Sambuk & Morgan, Reductions in Breath Ethanol
Readings in Normal Male Volunteers Following Mouth Rinsing with Water at Differing
Temperatures, 22 ALCOHOL & ALCOHOLISM 113 (1987); P. Price, lntoxilyzer: A Bread Testing
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Device?, 15(4) Drinking/Driving L. Letter 52 (1996) (slope detector failures); Ethanol Content of
Various Foods and Soft Drinks and their Potential for Interference with a Breath-Alcohol Test,
22 J. ANALYTICAL TOXICOLOGY 181 (May/June 1998); Michael P. Hlastala, Ph.D., Wayne J.E.
Lamm, M.A. and James Nesci, J.D., The Slope Detector Does Not Always Detect the Presence
of Mouth Alcohol, THE CHAMPION, (National Association of Criminal Defense Lawyers), 57-60
(March 2006).
The defendant would direct the Court's attention to the warnings of Judge Lansing,
dissenting in Wheeler.

It is helpful to begin with a brief review of the development of the
statutory law concerning testing of drivers for alcohol
concentration in the breath, blood or urine. In 1972, when the DUI
statutes were codified in Title 49 of the Idaho Code, the legislature
added the following provision to 1 C. § 49-1102: "Chemical
analysis of blood, urine or breath for the purpose of determining
the blood alcohol level shall be performed by a laboratory
operated by the Idaho department of health or by a laboratory
approved by the Idaho department of health under the provisions
of approval and certification standards to be set by that
department." 1972 Idaho Sess. Laws, ch. 155, § 1 at 342. The
stated purpose of the amendment was to "provide for better
uniformity and accuracy" in testing. Statement of Purpose, HB 580
(RS 3616) (1972). The DUI statutes were later recodified into Title
18, and in 1987, the legislature added the following provision to
IC§ 18-8004(4):
Notwithstanding any other provision of law or rule of court, the
results of any test for alcohol concentration and records relating to
calibration, approval, certification or quality control performed by
a laboratory operated or approved by the Idaho department of
health and welfare or by any other method approved by health and
welfare shall be admissible in any proceeding in this state without
the necessity of producing a witness to establish the reliability of

1987 Idaho Sess. Laws, ch. 122, § 2 at 247, 249-50. The legislative
purpose of this provision making the test results admissible in
judicial proceedings without witness testimony concerning the
reliability of the testing equipment and procedure was, in part, to
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"make the practice uniform around the state ... and to avoid the
'economic burden to the state to have to furnish witnesses to
provide superfluous verification. ' "Statement of Purpose, HB 284
(RSI 3389) (1987). Subsequently, the responsibility for setting
testing standards for laboratories and other test methods was
shifted to the Department of Law Enforcement, 1988 Idaho Sess.
Laws, ch. 47, § 4 at 54, 65, which was later renamed the Idaho
State Police (ISP). 2000 Idaho Sess. Laws, ch. 469, § 1 at 1450,
1456.
As the legislative statements ofpurpose indicate, this statutory
scheme is intended to streamline trials and reduce the costs of
prosecution while at the same time assuring the accuracy of the
tests. It can meet this objective and can accord with due process
and demands offundamental fairness only if there actually exist
promulgated standards for administration of BA C tests that
ensure accurate and reliable test results. (emphasis added). In
other words, the quid pro quo for the convenience and economy of
admitting test results pursuant to IC. § 18-8004(4) is that the ISP
must promulgate ascertainable standards that, if complied with,
will yield accurate BAC testing.

If a driver fails a breath test that was administered in conformity
with ISP standards, significant consequences follow for the driver,
quite apart from any prosecution for driving under the influence.
The individual's driver's license is immediately seized by a law
enforcement officer and the driver will be given a notice of
suspension and a temporary driving permit. IC. § 18-8002A(5)(a).
If no hearing is requested, the driver's license will be suspended by
the Idaho Transportation Department for a period of 90 days for
the first failure of an evidentiary test and for a period of one year
for a second and any subsequent failure of an evidentiary test
within afive-year period. IC.§ 18-8002A(4).FN5 The driver has a
right to request a hearing within seven days of the notice of
suspension. IC. § J8-8002A(7). If a hearing is requested, the
burden will be upon the driver to show cause why the license
should not be suspended. IC. § J8-8002A(7). A driver may do this
by showing, among other things, that the BAC test administered by
the officer was "not conducted in accordance with the
requirements of§ 18-8004(4). "IC.§ 18-8002A(7). The hearing
will be an informal proceeding before a hearing officer designated
by the Idaho Transportation Department, IC.§ 8002A(7). Because
this administrative hearing is not a criminal or judicial
proceeding, the constitutional protections afforded to one charged
with a crime do not apply-there is no right to appointed counsel for
the indigent nor any right to confront adverse witnesses. In
addition, the rules of evidence that govern judicial proceedings do
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not apply, JC §67-5251, JR.E. l0l(b), andtheburdenofproof
rests on the driver rather than on the State. IC§ 18-8002A(7).
FN5. Restricted driving privileges may be allowed after a first test
failure. IC§ 18-8002A(4).

The ISP has not formally promulgated administrative rules
prescribing testing equipment or requirements for its maintenance
and operation. Instead, the ISP has announced its approved breath
testing methods through standard operating procedures manuals
and training manuals describing how to use approved breath test
instruments, including the Intoxilyzer 5000. See ID.A.P.A.
11. 03. 01. 013. 03. FN6 As to the Intoxilyzer 5000 that is at issue
here, the standards are found in the Standard Operating
Procedures Manual (SOP). This Court has treated such documents
as "rules" for purposes ofjudicial review because they constitute
the only materials by which the ISP has acted upon the 1 C § 188002A (3) authorization for the ISP to ''prescribe by rule"
approved testing instruments and methods.
FN6. This administrative regulation promulgated by the Idaho
State Police states:
"Breath tests shall be administered in conformity with standards
established by the department. Standards shall be developed for
each type of breath testing instrument used in Idaho, and such
standards shall be issued in the form ofstandard operating
procedures and training manuals. "

One of the ISP standards for maintenance and operation of the
Intoxilyzer 5000, and the one at issue here, is expressed in SOP
2. 2.1.1. 2.1, which states, "The 0. 08 solution should be changed
approximately every 100 calibration checks or every month
whichever comes first. " The referenced 0. 08 solution is a solution
that is used to calibrate the Intoxilyzer 5000 instrument to ensure
that it will accurately measure a test subject's breath alcohol
content. The point of contention here is the meaning of the word
"should" in this directive.
The majority holds that the word is recommendatory, not
mandatory. While I agree that "should" in many contexts connotes
only a recommendation, not a requirement, its interpretation must
depend upon the context and the purpose of the provision in which
the word appears. In my view, the majority's interpretation that
"should" as used in the SOP denotes only actions that are
recommended but not mandatory-and hence are optional-is not a
reasonable interpretation of the ISP's intent and is not consistent
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with other sections of the SOP which make it plain that proper
calibration is essential to the accurate functioning of the
Intoxilyzer 5000. These other sections include SOP 1.2, which
states, "Each approved breath-testing instrument is approved or
disapproved for evidentiary testing based on the results of
calibration checks performed as described in Section II "SOP
I. 2.1. 2 states that for an Intoxilyzer 5 000, "a valid calibration
check must be performed with every breath test." SOP 1.2.2
provides "if a calibration check produces results outside the
acceptable range of values, the instrument may not be approved
for evidentiary use for breath tests associated with that calibration
check. " By these provisions, the ISP has plainly acknowledged that
proper calibration, with a properly constituted calibration
solution, is necessary to insure accurate test results. Hence, there
is a clear recognition and intent that some standards are required
for such calibration and calibration solutions.

But a "standard" that is merely a recommendation, and hence
optional, is no standard at all-it is merely something that the
officers maintaining and operating the Intoxilyzer 5000 may do if
they wish or may disregard. (emphasis added). As noted in
footnote 4 of the majority opinion, the SOP uses the word
"should" numerous times throughout the provisions governing use
of the Intoxilyzer 5000 and another type of equipment, the AlcoSensor. If this word conveys only a recommendation and not a
requirement, then despite the acknowledgement in the SOP that
proper calibration is essential for the accurate operation of the
instrument, the ISP has adopted no actual ascertainable standard
for the frequency with which the calibration solution must be
changed for either the Intoxilyzer 5000 or the Alco-Sensor (SOP
2.1.4.1.1 and 2.2.1.1.2.1),for the simulator temperature for
calibration checks of either the Intoxilyzer 5000 or the Alco-Sensor
(SOP 2.1.2.1 and 2.2.4),for whether the operator need check the
temperature before conducting a calibration check (SOP
2.1.2.1.1), for whether or when the Alco-Sensor must be taken out
of service after unsatisfactory calibration check runs (SOP
2.1. 2. 2.1. I), for whether calibration solutions for the Alco-Sensor
and the Intoxilyzer 5000 may be used after the expiration date on
the label, or, if so,for how long thereafter (SOP 2.1.4 and
2.2.1. I. I), for whether calibration solutions for the Intoxilyzer
5000 may be used when they do not produce values in an
acceptable range (SOP 2.2.1.1.2),for whether the calibration
check information must be entered into an instrument log (SOP
2. 2. 3.1), for whether the person monitoring the subject during the
fifteen-minute waiting period before administration of the breath
test must be a certified breath test operator (SOP 3.1.1), and for
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whether a new mouthpiece need be used for repeat tests (SOP
3.2.2.2). In other words, if "should" means "optional," then the
ISP's "standards"for use of the Intoxilyzer 5000 are full of gaping
holes-and seeming contradictions between the obvious
acknowledgement that proper calibration is necessary for reliable
test results and the utter absence of any defined standards for
conducting such calibrations. The majority opines that to interpret
"should" as meaning "must" would render the distinction between
the two words "meaningless and illusory. " I respectfully respond
that to interpret the word "should" in this circumstance as merely
recommendatory and optional, renders "meaningless and
illusory" every provision of the SOP in which that word is used.
This could not possibly comply with the ISP's statutory
responsibility to prescribe "requirements" for evidentiary testing
and calibration of testing equipment under IC.§§ 18-8002A(3)
and 18-8004(4). And if there are no adequately defined
requirements, then the Intoxilyzer 5000 breath tests results are
not admissible under J.C.§ 18-8004(4) because there is then no
defined "method" approved by the ISP. (emphasis added).

Id. at 386-89, citing Schroeder, 147 Idaho at 479 n. 3; Archer v.
State, Dep't of Transportation, 145 Idaho 617, 620-21
(Ct.App.2008); State v. DeFranco, 143 Idaho 335,337
(Ct.App.2006).

It is also interesting to note that the ISP, by using SOPs in the place ofregulations, has

made an end-run around the requirements of the Idaho Administrative Procedures Act,
specifically LC.§§ 67-5220- 67-5232 and LD.A.P.A. 44.01. Thus, the various changes the ISP
makes to its breath testing procedures receive no public scrutiny prior to implementation, which
seems to fly in the face of what the legislature had in mind in passing LC.§ 18-8004(4).
For the above reasons, the ISP has failed to comply with the requirements of LC.§ 188004(4) and provide proper rules by which the reliability of breath testing can be established.
This lack of standards and controls and total lack of public oversight of the method the ISP uses
vitiates the legitimacy of such tests granted by the legislature to the ISP and makes all such
testing too unreliable for use at a criminal trial under LC. § 18-8004.
Page 10
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WHEREFORE, the Defendant requests the Court enter an Order precluding the prosecutor from
introducing into evidence the breath test results. Defendant respectfully requests the right to
present oral argument and evidence and cross-examine the Plaintiff and its witnesses/affiants at
any hearing held hereon. Requested time for hearing is 15 minutes.

DATED this __7-"-;i,_ _ day of April, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

~~
JPYOGSN
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy o~e foregoing was personally served by
placing a copy of the same as indicated below on the
,
day of April, 2013, addressed to:
Coeur d'Alene Prosecutor FAX 769-2326
Via Fax
----¥---- Interoffice Mail
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ORIGINAL

STATE Of IOAHO
J
COUNTY Of KOOTENAIJSS
FILED:

Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

2013 APR -9 PH 2,= 59

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)

~

CASE NUMBER

CR-13-0003541
Misd

SUPPLEMENTAL MATIERAL FOR
DEFENDANT'S MOTION IN LIMINE
AND MOTION FOR JUDICIAL NOTICE

)
Defendant.

COMES NOW, the above named defendant by and through her attorney, Jay Logsdon, Deputy
Public Defender, and provides the Court and opposing counsel with the following supplemental
material in support of her motion for an Order to preclude the prosecuting attorney from
introducing into evidence any evidence of the breath test result. The defendant further moves
that the Court take judicial notice of these documents under I.R.E. 201.
The following documents are attached and incorporated by reference:
Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 1/15/2009;
Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 4/23/2012;

SUPPLEMENTAL MATERIAL FOR DEFENDANT'S
MOTION IN LIMINE AND MOTION FOR JUDICIAL
NOTICE
FELICITY KATHLEEN HAYNES
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Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 1/16/2013;
Idaho State Police Forensic Services, Idaho Intoxilyzer 5000 Series Reference Manual, effective
date 12/16/2006.
The National Highway Traffic Safety Administration produces a manual for students and
instructors used nation-wide to train officers on how to do field sobriety testing. Attached is a
copy of a summary of the changes made to the manuals between 2004 and 2006. On page four,
the Court will find that the instructor manual was changed to read

For training purposes, the SFST's are not at all flexible. They
must be administered each time, exactly as outlined in this course.
This change to stricter application of the testing was based on an Ohio Supreme Court opinion.
See id. It would appear that the National Highway Traffic Safety Administration does not share
or support the Idaho State Police's practice of deregulating in the face of officers failing to
properly administer testing.

DATED this-~;~-_ _ day of April, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

t$"2

~t-..

ir~Gsooi-:r
DEPUTY PUBLIC DEFENDER

SUPPLEMENTAL MATERIAL FOR DEFENDANT'S
MOTION IN LIMINE AND MOTION FOR JUDICIAL
NOTICE
FELICITY KATHLEEN HAYNES
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of~e foregoing was personally served by
day of April, 2013, addressed to:
placing a copy of the same as indicated below on the
Coeur d'Alene Prosecutor FAX 769-2326
Via Fax
Interoffice Mail

--¥-

SUPPLEMENTAL MATERIAL FOR DEFENDANT'S
MOTION IN LIMINE AND MOTION FOR JUDICIAL
NOTICE
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2004 and 2006 Standardized Field Sobriety
Testing (SFST) Revisions
In 2004 and 2005 several workgroups convened at the request of the National Highway
Traffic Safety Administration (NHTSA) to review the Standardized Field Sobriety Testing
(SFST) curriculum and make needed updates and revisions.
The attached information reflects the revisions completed by the various workgroups. The
revisions listed were approved by the International Association of Chiefs of Police (IACP)
DRE Technical Advisory Panel (TAP) and implemented into the September 2004 and
February 2006 SFST curriculum.
SFST revisions contacts:
National Highway Traffic Safety Administration (NHTSA):
Dean Kuznieski,
NHTSA
Enforcement and Justice Services Division,
400 7 th Street, S.W.,
Washington, DC 20590
Telephone: 202-366-9835
Fax: 202-366-2766
E-mail: Dean.Kuznieski@dot.gov
Bob Hohn
NHTSA
Impaired Driving Division
400 7th Street, S. W.
Washington, DC. 20590
Telephone: 202-366-9712
Fax: 202-366-2766
E-mail: bob.hohn@dot.gov
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SFST Instructor Training Manual
Administrators Guide

D

Section E.

Guidelines for Controlled Drinking Practices

The fourth paragraph on page 14 deals with volunteers wearing contact lens.
Since the wearing of contact lens is no longer a factor in HGN testing, this
paragraph was removed.
The fifth paragraph of Section E 2, states that volunteers should be brought to
the training facility two hours before the practice session begins. This was
revised to read three hours before the practice session begins to allow for
proper preparation and alcohol assimilation into the blood stream.
Guidelines for achieving target BAC's, Page 14 Section E-3.
Table for achieving target BAC's was adjusted to target impairment levels at
or about 0.13 BAC. The table was also adjusted to include the recommended
number of drinks (over a three-hour period) for both men and women based ·
on the following weights:
WEIGHT

110
120
130

140
150
160

170
180
190

200
210

MEN
5
6
6
7
7
8
8
9
9

WOMEN
4
5
5
5
6
6
7
7
7
8

220

10
10
10

230
240

11
11

9
9

250

12

10

8

8

The last sentence in the first paragraph on page 15 was deleted. This change
was made to help minimize the chances of volunteers getting sick due to
drinking too fast.
Page 17 second paragraph was revised to re~d that only the IACP/NHTSA
Optton tapes are approved for the SFST instruction.
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SFST Instructor Training Manual
0

Session I: Introduction and Overview
Definition of Vertical Gaze Nystagmus was revised in Glossary of Terms
to be consistent with the DRE definition.

D

Session II: Detection and General Deterrence
Page 11-1, Part A., 2.b. was revised to reflect most current FARS data.
Revised to read, "In 2002, alcohol related fatalities rose to 17,419,
representing 41 percent of all traffic fatalities."
Added an Instructor's note to reflect, "NHTSA 2002 FARS data."
PowerPoint slide II -2 was revised to reflect new data.
PowerPoint II -6 was revised to read:
"In 2002, alcohol was involved in approximately 41 percent of all fatal
crashes, 9 percent of all reported injury crashes and 6 percent of all
crashes. Fifty-four percent of all fatal crashes on weekends were
alcohol related.''
"These alcohol related fatalities represent an average of one alcoholrelated fatality every 30 minutes. Based on the most current cost data
available, these alcohol-related fatalities cost society approximately $54
billion in lost productivity, medical expenses, property damage and
other related expenditures."
Page 11-20, Subpart 3., Dose-Response Relationships, subpart a. (4) & (5).
Part (4) was revised to reflect 0.08 BAC and revised to read: The so-called
"illegal limit" of BAC is 0.08 in all states.
PowerPoint II -23 was revised to reflect .08 BAC.
Section 3 a (5) on page 11-20 was also revised to reflect the 0.08 reference.
Section will now read 11 lf a person has a BAC of 0.08 it means there are
0.08 grams of pure ethanol in every 100 milliliters ("percent") of his/her

blood."

·

Added instructor note: The term "percent" is sometimes informally used
because the concentration is determined in units of one hundred.

3
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However, instead of being a "true" percent, the actual units are
measured in mass (grams) of ethanol per volume (milliliters) of blood.
Subpart 3., b., page 11-20, was revised to reflect the 0.08 reference.
Subpart 3., b. (3) was revised to reflect 0.08 reference to read: "It is
estimated that a person would have to consume four cans of beer, four
glasses of wine or four shots of 80-proof whiskey in a fairly short period
of time to reach a BAC of 0.08."

To clarify the statement in b. (3) an Instructor's Note was added to read,
"Remind students of the numerous factors which determine actual
BACs, (i.e., sex, weight, height, etc.)."
Subpart 3., b. (6) was revised to reflect 0.08 to read: "If one of the shot
glasses was filled with pure ethanol and the other half-filled, there would
be enough of the drug to bring an average man's BAC to 0.08."

D

Session Ill: The Legal Environment
The Instructor's Note on page 111-14, opposite 7 b. was revised to read: "For
training purposes, the SFST's are not at all flexible. They must be
administered each time, exactly as outlined in this course."
Added 7 c to read; "This decision was based upon an older edition of this
manual and was a strict interpretation by the court."
Also added Instructor Note across from 7 c. to read: "Regarding Homan and
State VS. Schmitt, 101 Ohio St 3d 19, 2004."
Attachment A at the end of Session Ill entitled "Horizontal Gaze Nystagmus
State Case Law Summary" was updated by the National Traffic Law Center.

D

Session IV: Overview of Detection, Note Taking and Testimony
No revisions

D

Session V: Phase One - Vehicle In Motion
Added instructor note to page V~12, in Part E in the Typical Reinforcing Cues
of the Stopping Sequence, opposite item 2 in the instructor's column that
addresses the fleeing operator (as noted on slide V-8).
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The Instructor's note added was "Point out here the dangers inherent with
fleeing operators. If time allows, review agency's pursuit policy. ff
PowerPoint slide V-9 was corrected to read:

D

11

Phase One: Task Two."

Session VI: Phase Two - Personal Contact

No revisions

D

Session VII: Phase Three - Pre-Arrest Screening
The Section on Gaze Nystagmus, Horizontal Gaze Nystagmus - Definition,
Concepts and Demonstration(Parts C and D)" were moved forward, becoming
Parts B and C. Part B., Divided Attention Tests: Concepts, Examples,
Demonstrations were moved to Part E. Parts A, F & G remain the same.
The restructuring of this section puts the introduction to HGN section first to
be consistent with other Sessions (i.e. VIII) and the standardization concept.
The order of the PowerPoint slides for this Session were also revised to
coincide with the changes mentioned above.
Added Instructor Note at the end of Section C to suggest the showing of the
video entitled, "The Truth Is In the Eyes" (8 minutes and 50 seconds).

D

Session VIII: Concepts and Principles of the SFST's
Page Vlll-5, C., Horizontal Gaze Nystagmus, 1.,b., (first bullet), the word
"usually" was deleted and replaced with "generally"
PowerPoint slide Vlll-10 the two asterisks after Horizontal Gaze were deleted
since there is no reference.
Page VIII-?, Section C 3d, an Instructor Note was revised to include current
research on positional alcohol nystagmus. The revised Instructor Note reads;
"In the original HGN study, research was not conducted for performing
HGN on people lying down. Current research demonstrates that HGN
can be performed on someone in this position." "See Attachment A,
page 5, #33, ""Nystagmus Testing in Intoxicated Individuals.""
References to PAN I and Pan II were moved into the instructor notes section.
Page VII I-10, 3e, the new definition of Vertical Gaze Nystagmus was added .
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Page Vlll-10, under Vertical Gaze Nystagmus (second bullet), the word
"produce" was changed to "cause." Also, in the instructors note opposite
Vertical Gaze Nystagmus, the word "induce" was changed to "cause."
Page Vlll-13, 5., in the Administrative Procedures for Horizontal Gaze
Nystagmus, the second paragraph was revised to read: "It is important to
administer the Horizontal Gaze Nystagmus test systematically using the
following steps to ensure that nothing is overlooked."
An Instructor's Note was added opposite this paragraph which reads, "There
are 10 steps in the systematic administration of the Horizontal Gaze
Nystagmus test."
Page Vlll-13, Section 5 a., the words "Step I: Check for eyeglasses" were
added. In 5 b., the words "Step II: Verbal Instructions" were added.
Page Vlll-14, in Section 5 c., the words "Step Ill: Positioning the Stimulus"
were added. In 5 d., the words "Step IV: Equal Pupil Size and Resting
Nystagmus" were added. In 5 e., the words "Step V: Tracking" were added.
In Section 5 f., the words "Step VI: Lack of Smooth Pursuit" were added. In
Section 5 g., the words "Step Vil: Distinct and Sustained Nystagmus at
Maximum Deviation" were added.
Page Vlll~15, Section 5 h., the words "Step VIII: Onset of Nystagmus Prior
to 45 Degrees" were added. In Section 5 i., the words "Step IX: Total the
Clues" was added. In Section 5 j., the words "Step X: Check fo~ Vertical
Nystagmus" were added.
The Instructor's Note directing the instructor to place different sized coins on
an overhead projector, which had been on page Vlll-13 was removed.
PowerPoint Slide Vlll-11 was changed to reflect changes made.
Page Vlll-16, the Instructor Note across from Section 6 a was revised to read:
"It is important that students start with the subjects left eye first. Then
check the right eye for the same clue. This procedure should be used for
all three clues."
Instructor Note across from Section 6 b was revised to direct the instructors to
remind the students to check each eye twice for each clue.
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Page Vlll-17, the word "testing" was replaced with "checking" in 6 d.
Page Vlll-17, the analogy of windshield wipers going across a wet windshield
was added to the instructor notes addressing smooth pursuit.
Page Vlll-18, first bullet in (1) was revised to read: "It is necessary to move
the object smoothly in order to check the eyes ability to pursue
smoothly."
Page Vlll-22, in the first bullet in Section f., the words "the test of' were
replaced with "check for."
Page Vlll-34, opposite the bullets on administering VGN, an instructor's note
was added which reads: "Remind students to make two checks for
Vertical Nystagmus."
Page Vlll-42, the instructors note section across from 8 h (first bullet), which
read "If suspect can't do test record as if all eight clues were obseNed" was
revised to read: "If suspect can't do the test, record observed clues and
document the reason for not completing the test, e.g. suspect's safety."
Page Vlll-50, Section G 8(h) in the instructors note section which read,
"Record as if all four clues were observed" was revised to read, "If suspect
can't do the test, record observed clues and document the reason for
not completing the test, e.g. suspect's safety."
Page Vlll-58, an instructor note was added across from section d to read:
"Instruct students to place a letter "M" at bottom of vertical line to
indicate missed heel to toe."
Page Vlll-64, in the "Test Your Knowledge" examination, in questions #4, #9
and #13, the words "Per the original research" were inserted at the
beginning of the questions.
PowerPoint slides Vlll-21 and 25 were revised to reflect the scoring revisions
to the Walk & Turn and One Leg Stand tests.

Attachment to Session VIII was updated to include the following studies:
1. "Nystagmus Testing in Intoxicated Individuals" - November 2003, by
Citek, Ball and Rutledge.
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2. "The Robustness of the Horizontal Gaze Nystagmus (HGN) Test" 2004, U.S. Department of Transportation.
D

Session IX: Test Battery Demonstrations
No revisions

D

Session X: Dry Run Practice Sessions
Added a reference to check for resting nystagmus to Step 2 of the Student
Proficiency Examination form. (Attachment A).

D

Session XI: Testing Subjects Practice - First Session
No revisions

D

Session Xl~A: Testing Subjects Practice - First Session (Options)
Added the SAC results and SFST scoring clues for each of the volunteer
drinkers.

D

Session XII: Processing The Arrested Suspect and Preparation For Trial
No revisions

D

Session XIII: Report Writing and Moot Court
No revisions

D

Session XIV: Testing Subjects Practice - Second Session
No revisions

D

Session XIV-A: Testing Subjects Practice - Second Session (Option
Two)
Added the BAC results and SFST scoring clues for each of the volunteer
drinkers.

0

Session XV: Review and Proficiency Examinations
Page XV-1, A, 1., c. revised to read, "Nystagmus is caused by alcohol
and/or other drugs and some medical conditions."
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Page XV-2, added an instructor note opposite 5.,d., to read: "Remind
students to conduct a second pass the same as the first."
Page XV-3, added an instructor note opposite 6.g., to read: "Remind
students to conduct a second pass the same as the first."

Page XV-4, added an instructor note opposite 8.c., to read: "Based on the
original research."

Page XV-6, added an instructor note opposite 4.c., to read: "Based on the
original research."

Page XV-7, added an instructor note opposite 4.c., to read: "Based on the
original research."

PowerPoint slides XV-10 and XV-14 were revised to reflect the scoring
changes for the Walk and Turn and One Leg Stand tests.
In Attachment A, the Student Proficiency Examination, the word "repeat" was
placed in brackets and entered after Item #3. (Checking for equal tracking).

D

Session XVI: Written Examination and Program Conclusion

The DWI Detection and Standardized Field Sobriety Testing Post-Test was
changed to Attachment A
The DWI Detection and Standardized Field Sobriety Testing Remedial Test
was changed to Attachment B.
Question 11, page 2 of the Remedial Test was revised along with the
attached answer sheet to reflect the scoring changes for the Walk and Turn
Test.

SFST Student Training Manual
D

Session I: Introduction and Overview
Revised definition of Vertical Gaze Nystagmus in the Glossary of Terms attachment
to: "An up and down jerking of the eyes which occurs when the eyes gaze
upward at maximum elevation."
9

FELICITY KATHLEEN HAYNES

41924

45 of 389

D

Session II: Detection and General Deterrence
Page 11-1, the first paragraph last sentence was revised to reflect most current
Fatal Accident Reporting System (FARS) data. Revised to read, "In 2002,
alcohol related fatalities rose to 17,419, representing 41 percent of all
traffic fatalities. (NHTSA 2002 FARS data)"

Page 11-17 Dose-Response Relationships section, the first paragraph was
revised to reflect 0.08 BAC information. Added: "If a person has a BAC of
0.08 it means there 0.08 grams of pure ethanol in every 100 milliliter
("percent") of his/her blood."

D

Session Ill: The Legal Environment

Page 111-9 Ohio v. Homan was changed to read: "State v. Homan."
Page 111-10, under State v. Homan, added two sentences at the end of the first
paragraph to read: "This decision was based upon an older edition of this
manual where an ambiguous phrase was strictly interpreted by the
court. The phase in question only applied to the use of the SFST's for
training purposes."

Attachment A at the end of Session Ill entitled "Horizontal Gaze Nystagmus
State Case Law Summary" was updated by the National Traffic Law Center.

D

Session IV: Overview of Detection, Note Taking and Testimony

The DWI Investigation Field Notes form (Page IV-11) was revised to include
Vertical Nystagmus under IV. (Also revised in all other sessions where the
Field Investigation form is provided).

D

Session V: Phase One - Vehicle In Motion

No revisions

D

Session VI: Phase Two - Personal Contact

No revisions

D

Session Vil: Phase Three - Pre-Arrest Screening
The section on Nystagmus and Divided Attention Tests were revised to reflect
Nystagmus first followed by the Divided Attention tests. The definition of
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Vertical Gaze Nystagmus (VGN) on Page Vll-6, last paragraph, was revised
to reflect the new definition. The restructuring of this section makes the testing
sequence consisten1 with other sessions and reinforces standardization.

D

Session VIII: Concepts and Principles of the SFST's
Page Vlll-4 section 2 (2), the explanation of Vertical Nystagmus was revised
to follow the new definition.
Page Vlll-5 under "Procedures to Access Possible Medical Impairment", a
reference to checking for Resting Nystagmus was added.
Page Vlll-5, section 2, the words "and Sustained" were added after the word
"Distinct." "Sustained" was also added following word "distinct" in second
sentence.
Page Vlll-6, the last two paragraphs were revised to reflect the proper
sequence of the medical checks prior to checking for the three clues of HGN.
Page Vlll-7, second paragraph, added word "sustained" after word "distinct"
in first sentence.
Page Vlll-7, the box containing the administrative procedures for conducting
the HGN test was changed to reflect the revised 10 step procedure.
Page Vlll-9, Procedures for Walk and Turn Testing, 1. Instruction Stage,
fourth instruction bullet was revised to read: "Maintain this position until I
have completed the instructions."
Page Vlll~11, first paragraph following section H was revised to include new
scoring for the Walk and Turn Test. Revised to read: "If suspect can't do the
test, record observed clues and document the reason for not completing
the test, e.g. suspect's safety."
Page VI 11-12, section 2, first bullet of the instructions was revised to read:
"When I tell you to start, raise one leg, either leg, with the foot
approximately six inches off the ground, keeping your raised foot
parallel to the ground."
Page Vlll-13, section 3, the note following D was revised to read: "If suspect
can't do the test, record observed clues and document the reason for
not completing the test, e.g., suspect's safety.''
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Page VII I-13, second paragraph under "Note" was revised to include the
words: "Based on original research."
Page Vlll-14, words "and sustained" were added to the Horizontal Gaze
Nystagmus box.
Page Vlll-17, the last sentence that made reference to recording eight clues if
a person cannot complete the Walk and Tum Test was removed.
Page Vlll-19, the last sentence which made reference to recording four clues
if a person cannot complete the One Leg Stand Test was removed.
Page Vlll-20, questions #4, #9 and #13 in the "Test Your Knowledge" section
were revised to include the words "Per the original research."
Attachment B, "Scientific Publications and Research Reports Addressing
Nystagmus" two new research papers; 1) "Nystagmus Testing in
Intoxicated Individuals", Citek, Ball and Rutledge, 2003., and 2) "The
Robustness of the Horizontal Gaze Nystagmus (HGN) Test", U.S.
Department of Transportation, 2004 were added.

D

Session IX: Test Battery Demonstrations
No revisions

D

Session X: Dry Run Practice Sessions
Page X-3, added a reference to check for Resting Nystagmus in step #2.

D

Session XI: Testing Subjects Practice - First Session
No revisions

D

Session XI-A: Testing Subjects Practice - First Session (Options)
No revisions

D

Session XII: Processing The Arrested Suspect and Preparation For Trial
No revisions

D

Session XIII: Report Writing and Moot Court
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No revisions

0

Session XIV: Testing Subjects Practice - Second Session
No revisions

D

Session XIV-A: Testing Subjects Practice - Second Session (Option
Two)

Added a reference to check for resting nystagmus in Step #2 of the Student
Proficiency Examination form on Page XIV-3.

D

Session XV: Review and Proficiency Examinations

Added a reference to check for Resting Nystagmus in Step 2 of the Student
Proficiency Examination form (Attachment A, page 1).

D

Session XVI: Written Examination and Program Conclusion

D

Introduction to Drugged Driving

Page 3, section 3, Frequency of Drug Use; revised drug use data in last two
paragraphs to include current Substance Abuse and Mental Health Services
Administration (SAMHSA) data.
Page 4, included update drug use data from the National Household Survey
on Drug Abuse (NHSDA).
Page 5, section B, added "Resting Nystagmus,, as first bullet in first
paragraph. Added definition and explanations of resting nystagmus under the
bullets.
Pages 5 through 10, replaced the words "usually will" with the word
"generally" when describing the effects of various drug categories.
Page 6, added explanation of early angle of onset of nystagmus under the
PCP bullet. Also added reference to "Resting Nystagmus. 11
Section 3 - Hallucinogens; action revised to read: "Hallucinogens are drugs
that affect a person's perceptions, sensations, thinking, self awareness
and emotions." Also added to drug charts at end of the session.
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Added the revised definition of hallucinogens from the Random House
College Dictionary (Revised Edition, 1980).
Section 5 - Narcotic Analgesics; added OxyContin to list of examples.
Section 7 - Cannabis; added ''Reddening of Conjunctiva" to list of general
indicators. Also added to the drug charts at end of session.
Section D - Drug Combinations; revised the definition of "polydrug use" in the
second paragraph to read: "Polydrug use is defined as using two or more
drugs at the same time" making the definition consistent with DRE.
Section D - Drug Combinations; revised the definitions of Null Effect,
Overlapping Effect, Additive Effect and Antagonistic Effect to coincide with the
DRE definitions.

CEH
5-04-06
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History Page
Revision #

0

Effective date

History

8/1/1999

New ManuaJ (original issue)

8/20/2010

New formatting and procedural language

12/16/2010

Internal parts theory section H-12 changed to read Idaho Breath
Alcohol Standard Operation Procedure instead of SOP III
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Scope:
Idaho State Police (ISP) has authority and responsibility in the state ofldaho for the calibration and
certification of instruments, maintenance of instrumentation, quality control guidelines, and analytical methods
pertaining to the evidentiar)1 collection ofbreath alcohol samples. Idaho State Police Forensic Services
(ISPFS) is the functional unit within ISP that is authorized to administer the Breath Alcohol Testing Program.
Analytical Methods (AM), also known as Standard Operating Procedures (SOP), shall supersede and take 1ega\
precedent over any and all other forms of documentation (e.g. reference manuals, training manuals, and
training materials) produced or maintained by the Idaho State Police as it pertains to the Breath Alcohol
Testing Program in the state of Idaho. If discrepancies exist between differing fonns of procedural
documentation, the Analytical Method shall be the binding document.
The reference manuals produced and maintained by ISPFS are for reference only as it pertains to the form and
function of the different breath alcohol testing instruments used within the state ofldaho. If questions arise as
to the functionality of the instrument, the reference manual may be used to help answer those questions. The
reference manual is a reference tool used by the end user agency to help the Breath Testing Specialists and
Operators maintain knowledge as to the functionality of the instrument and to refresh their memories as to the
different functions and options within the different instruments.

Breath Testing Specialists Responsibilities:
The Breath Testing Specialist (BTS) should have a good knowledge of the Breath Alcohol Program
and the operation of the lntoxilyzer 5000 Series. It will be the responsibility of the BTS to oversee the
Breath Alcohol Program within his/her agency.
The BTS will be responsible for:
a) Record management and retention
b) Maintenance and functioning of the instrument
c) Maintenance and functioning of the simulator
d) Teaching and certifying operators in the proper use of the Intoxilyzer 5000 Series
e) Testifying in court to your responsibilities and duties
This reference manual is designed to assist the BTS in their duties. However, if at any time questions
arise, call the lab that has jurisdiction over your area (sec ISPFS Website).
COEUR d'J\LENE LAB
615 W Wilbur Ave, Suite B
Coeur d'Alene, Id 83815

PHONE NUMBER: 209-8700
FAX NUMBER: 209-8612

POCA TELLO LAB

PHONE NUMBER: 232-9474
FAX NUMBER: 232-3697

209 E. Lewis
Pocatello, Id 83201
MERIDIAN LAB
700 S. Stratford Drive Suite 125
Meridian, Id 83642

PHONE NUMBER: 884-7170
FAX NUMBER: 884-7197
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Safety:
Chemicals, reagents, and solutions used within the scope of the breath testing program should be handled with
caution to avoid loss, spillage, contamination, and damage of the instrumentation. When any electrical
instrument is used around and in conjunction with liquid solutions and reagents, extreme caution should be
taken to avoid damage due to short circuits and injury due to electrical shock.
Officers should be aware that pertinent safety information may exist in an instrument operation manual or in
the Material Safety Data Sheet (MSDS) for a chemical, reagent, or solution.
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INTOXILYZER 5000 Series
SUGGESTED PERFORMANCE VERIFICATION PROCEDURES:
The Intoxilyzer 5000 has different performance verification options which can be controlled by its
switch settings. It is required to perform a performance verification with each evidentiary
breath test. Listed below are the instructions for setting up the lntoxilyzer 5000 to perform a
performance verification, as well as the instructions to perform other types of checks. These other
types of checks may be used during periodic maintenance as deemed necessary.

Recommended procedure for setting up the Intoxilyzer 5000 to perform a performance
verification with each breath test

I. Pour the performance verification solution into the simulator, plug it in, and al1ow the solution
to warm for approximately 15 minutes to the proper temperature.
WARNING: The simulator must contain liquid when it is plugged into an electrical
outlet or the simulator will burn out.
2. Connect the simulator to the Intoxilyzer 5000. The "vapor out" port of the simulator should
be connected to the "vapor from simulator'' port on the right side (not rear) of the Intoxilyzer.
If the simulator is incorn,ctly connected, the 5000 may be flooded and put out of service.

3. To utilize vapor recirculation connect the "simulator return" port on the right rear of the
lntoxilyzer 5000 to the simulator breath inlet.
4. Set mode switches 1,2,3 and 11 on (up).
5. Use <Escape> <Escape> <X> on the keyboard.
6. Answer all of the following questions and press enter/return to store the information. It is
critical that the following parameters be entered correctly. Failure to enter any of these
parameters correctly may result in the unnecessary disapproval ofthc breath test(s)
performed.
a. Low Ref Value: This is the lowest acceptable value that will still be considered as
valid for a performance verification check. This number must be entered as 4 digits
(e.g. 0.070). This value will be obtained from the Certificate of Analysis for each lot.
b. High Ref Value: This is the highest acceptable value that will still be considered as
valid for a performance verification check. This number must be entered as 4 digits
(e.g. 0.090). This valtic will be obtained from the Certificate of Analysis for each lot.
c. Reset Count YINN: This allows you to reset the counter. The counter increases by
one every time the simulator solution is analyzed by the instrument. (Y) resets the
counter, (N) does not reset the counter, and (V) lets you view the counter.

d. Solution Lot #: This entry is for the solution lot number. This entry requires ten
alphanumeric characters (i.e. Lot# 98801 must be entered as 0000098801).

7. The instrument is now set to perform a performance verification check with each breath test.
Idaho Intox 5000 Reference Manual
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Recommended procedure for performing a performance verification via the simulator port
I. Set mode switches 1,2,3,4,5 and 11 on (up). Switch 4 puts the instrument in the three-digit
mode used for performance verification checks, or on the 5000EN, Use <Escape> <Escape>
<W> on the keyboard and answer yes to "3 DIGlTS ON?" and "PRELCM RES?''
2. Use <Escape> <Escape> <C> on the keyboard to begin the sequence. The instrument will
run the solution twice and printout the results.
3. lfthe performance verification check does not produce valid results follow the trouble
shooting guide in the analytical method/standard operating procedure.
4. Retain a record of the results.
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Recommended procedure for performing a performance verification via the breath tube
I. Set mode switches l,2,3,4,5 and 11 on (up). Switch 4 puts the instrument in the three-digit
mode used for performance verification checks, or on the 5000EN, Use <Escape> <Escape>
<W> on the keyboard and answer yes to "3 DIGITS ON?" and "PRELIM RES?"
2. With the simulator unhooked from the instrument use <Escape> <Escape> <B> on the
keyboard to begin the sequence.

Warning: Do not have the simulator hooked up to the breath tube during an air blank. The
sucking action may pull the solution into the instrument and the IntoxiJyzer 5000 may be
flooded and put out of service.
3. Follow the instructions on the display:

a) Insert a card if and external printer is not being used.
b) Enter your last name (up to 20 letters)
c) Enter your first name (up to 20 letters)
d) Enter your middle initial
e) Enter your ID Number (number w/o dashes)
f) Enter the solution I or 2 (1 a, I b, or 2)
g) Review data Y/N (Yes starts you back at step (2), No continues on with the perfonnance
verification check.)
NOTE: The solution number referred to in 'f' above is not important at this time. Its purpose
is to distinguish which solution is run through the breath tube when more than one solution is
used to perform this type of perfonnanee verification check.
4. The instrument will obtain an air blank.
5. The message "Please blow/R into mouthpiece until tone stops" will scroll across the display
and then "Please Blow/R" will flash on the display. At this point attach the breathtube to the
vapor out port of the simulator and blow into the mouthpiece for approximately five seconds.
6. Unhook the simulator from the breath hose immediately following the displayed readout,
displayed as subject test .###.

7. Repeat steps 2-4.
8. Retain a record of the results.
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Proper Connection of the Simulator
The proper connection of the simulator is important. If the simulator is not connected properly, the
lntoxilyzcr 5000 series may draw solution into the chamber and flood the instrument.
To properly connect the simulator to the lntoxilyzer 5000 series attach a 1/4 inch (inside diameter)
piece of tubing from the vapor out port on the simulator to the simulator vapor port on the side of the
lntoxilyzer 5000 series. Use the shortest section of tubing possible.
Next, connect another 1/4 inch piece of tubing from the right rear of the lntoxilyzer 5000 series,
labeled simulator return on the instrument, to the vapor in port on the simulator.

Do not connect the inlet port of the simulator to the port on the left rear of the instrument labeled
pump EXHAUST/SAMPLE CAPTURE and BREATH EXHAUST.

The diagram below illustrates the proper hookup with a Guth or a Mark IIA simulator.

\'APOR RETURN
TO SIMULATOR

1/APOR FROM
SIMULATOR
OUTLET PORT OF
SIMULATOR

INLET PORT OF
SIMULATOR
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KEYBOARD OPTIONS MENU

Diagnostic and set up functions can be accomplished through the Keyboard Options Menu,
commonly known as the Escape Escape Sequence. The Intoxilyzer 5000EN does not have switches
to control functions like the previous Intoxilyzer 5000. All of the functions are controlled through the
keyboard options menu.
To enter the Keyboard Options Menu, press the ESC key twice in rapid succession. It may take a few
attempts to get the instrument to recognize the ESC ESC command. The timing is critical for this
keystroke. This was done deliberately to help prevent an unauthorized operator from inadvertently
activating the menu.
Keyboard Options Menu

Press the ESC button twice very quickly to view the keyboard options menu. To make a selection
from the menu, press the associated letter followed by the ENTER key.
Display: Menu #1: I B,C,D,E,G,H,P,V,W,Q
Menu #2: 2 A,I,J,K,M,S,U,X,Q
ON THE FIRST MENU:

ON THE SECOND MENU:
2

n = Maintenance Check

A = Continuous Air Blank

C = Performance Verification Check

I= Internal Standards

= Diagnostic

J

= Memory

E = Preliminary Data Entry

K

= Flow Rate Calibration and Testing

G = Calibration Standard

M

= Communications Select

H=DVMMode

S = Motor Speed

P = Print Test

U ""Cell Temperature Setup Function

V = Version Display

X = Solution Setup Function

W = Instrument Function Setup

Q = Quit Menu

D

Full Check
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ESCAPE ESCAPE MENU FUNCTIONS
A

Auto Purge. This function is used to purge the chamber of any vapor or fluid that may enter
the instrument.

B

Performance verification check via the breath hose. Sec the suggested procedure for
performing a check through the breath hose.

C

Performance verification performed via the simulator port. See the suggested procedure for
performing a check through the simulator port.

D

Will perform diagnostic check.

E

Preliminary Data Entry Allows you to edit the time, date, location of the instrument and to
select the question asked at the end of the testing seguence. For instruments with external
printers, you are able to select the number of copies of the breath test results to be printed. As
each prompt appears there are two courses of action. Either type in the new data or press
ENTER when the proper data is on the display to store it in memory.
Note: While performing a breath test a series of questions is asked of the operator. If the
operator answers yes to the question "DUI arrest YIN", a second question will be asked
immediately foilowing the breath test.

"ENTER TIME HHMM"

(Set time using 24 hour clock)

"NORM TIME ZONE="

(example MST)

"Date= MMDDYYYY"

(Set date)

"INSTR LOCATION="

(Set location)

"H FOR HELP (l ,2,3)"
(This option sets the question asked at the end of subject test if
the operator answers yes to the question

"DU1 ARREST YIN". l = DECP YIN
2 = DRUG TEST YIN
3 =NONE
In Idaho choose selection 2.

"NlJM COPIES (1-3)"

(This option is for the use of external printers and can be set to

print form 1-3 copies. For internal printers choose 1.)
"TIMEOUT IN MIN ="

(This number determines how many minutes of inactivity are
necessary before the instrument goes into STANDBY MODE.
An entry of ZERO (0) will force the instrument to always stay
on. The allowable range oftime for this option is I to 255
minutes. The simulator is not programmed to go into
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STANDBY MODE and will stay on any time there is power to
the instrument.)

G

Barometric Menus This option allows you to choose between wet bath and dry gas
calibration. Dry gas is
being used in the State of Idaho. Instrument prompts "SELECT,

nm

MAINT (S,M)"

"S" - Select
The instrument will prompt "TYPE GAS, WET (G,W)"

"G" -Dry Gas
"W" -Wet Bath

"M"

-Maintenance
The instrument will prompt "DISP,CAL,PNT (D,C,P)
"D,, -Display the current barometric pressure
"P" -Print the current barometric calibration
"C" -Instrument prompts to "ENTER BAROMETRIC" to perform one point
calibration on the barometric sensor.

"Q" -Quit
Note: The Maintenance options are not needed. We are only using the wet bath performance
verification check.

H

DVM Test: This is a special diagnostic tool to help a technician check the instrument for drift
and stability.
In this mode, the processor output from each of the five filters appears one at a time on the
display. The display will show the output YY X VVVV NNNN where:
•

YY--indicates which mode the instrnment is in.

CH indicates DVM mode
IN indicates internal standards
•

X--is the channel number

•

VVVV-is the value of the channel

•

NNNN-is the noise figure for the channel

The value displayed is the value from the analog to digital converter. The noise
figure gives a representation of performance of the channel. The noise figure is
the difference between the maximum and minimum of 30 individual samples.
Noise figures above 60 will fail the stability tests.
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I

Internal Standards This option allows you to check the instrument's internal standard values.
The value of each of the five internal standards is printed individually on the card.

J

Memory Full Check When the memory full option is active (Y), the instrument will warn the
operator when the memory is almost full and disable the instrument if the memory becomes
full. This would allow for a communications download of the data without losing any data.
When this option is not active (N), the instrument will still record the test records as before.
However, when the instrument is out of space, it will begin to delete the oldest record to make
room for the newest entry. Until we are downloading information on a regular basis, leave
this option turned off(N).

K

Flow Rate Calibration and Testing This option allows the technician to monitor volume and
flow measurements. If you choose this option, press the START TEST button to exit.

M

Communication Select This option allows you to choose the communication interface with
the instrument. It will prompt "MODEM OR l>IRECT". Select "M" for modem so that
JSPFS can contact the instrument.

P

Will perform a print test

V

Will display the version of the software you are currently using.

X

Allows you to set the parameters for performing a performance verification check with each
breath test. For more information see the procedure on performing a performance verification
with each breath test (Page 6).
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W

Custom Function Setup This option replaces the switch settings that were on the previous
Intoxilyzer 5000. The function of the instrument is controlled by answering a series of eleven
questions.
•

"STD TEST (1-5)?" The Intoxilyzer S00OEN is capable of running five different
breath test sequences. For evidentiary DUI testing use choose sequence 1, which is
the custom sequence for the State ofldaho.

1. Custom test (AIACABABA)
2. ABA
3. ABACA
4. ACABA

5. ABABA
•

"CUSTOM TEST? YIN" The instrument will confirm the test sequence you want to
use. Type Y or N.

e

••3 DIGITS ON? YIN'' This question is asking how many digits the alcohol
concentration should be displayed in. For evidentiary use, we recommend this option
be turned on (Y), this will print three digits past the decimal point (.000). When you
use the keyboard options to do a performance verification check, this should be turned
on to print all three digits (.000).

•

"PRELIM RES? YIN" This allows you to see the alcohol concentration throughout the
entire test, not just the final result. The display wil1 continually show the rising, falling
or constant concentration value of the sample as the subject blows. For evidcntiary
testing this should be turned off (N), so only the final result is displayed.

•

"DATA ENTRY? YIN" The instrument is programmed with a set of data entry
questions that may be asked before each breath test begins. These questions include the
subject's name and operator's name. For cvidcntiary testing turn this option on (Y).
Note: Only when data entry is turned on will test results be stored on the battery
protected memory.
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•

"PRINT INHIB? YIN" It is possible to inhibit the printer from creating a printed
record of the breath test. Choose "Y" if you do NOT want the instrument to print a test
record. Choose "N" of you DO want the instrument to print a test record. For
evidentiary testing this should be turned off (N) so that a test record is printed. If a
record is not printed use the function key Fl on the keyboard to reprint the results of the
last test.

•

"INT STDS? YIN" This option performs an internal standards check in place of the
performance verification check. For evidentiary testing this needs to be turned off (N)
so that a performance verification check is run during the test sequence.

,

"PRINT VOLUME? YIN" The expired breath volume can be printed with each breath
test. For evidentiary testing this should be turned off (N). We are not currently using
this feature.

•

"AUTO TEMP CK? YIN" Allows the i11strument to obtain temperature information
from a compatible Guth simulator automatically. "SIMULATOR TEMPERATURE IN
RAN GE" will print on the report. For evidentiary testing this should be turned on
(Y) if possible. If a compatible simulator is not being used or this feature is for some
reason not functioning it can be turned off. If it is turned off (N), the question "SIM IN
RANGE YIN" will be asked before each performance verification check.

•

"REVIEW SETUP? Y/N" Jfyou are satisfied with the setup, choose
would like to double-check your entries, choose "Y".

•

"SAVE SETUP? YIN" Answel'ing "Y" to this question will save your new
configuration onto the battery backup RAM. This will preserve the configuration so that
each time that the instrument is energized, it will be set to your new configuration.

"N".

If you
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RECOMMENDED INSTRUMENT SETUP FOR EVIDENTIARY TESTING
RESPONSE

QUESTION

"STD TEST (1-5)?"

1

"CUSTOM TEST? Y /N"

y

"3 DIGITS ON? YIN"

y

"PRELIM RES? YIN"

N

"DATA ENTRY? YIN"

y

"PRINT INHID? YIN"

N

"INT STDS? YIN"

N

"PRINT VOLUME? YIN"

N

"AUTO TEMP CK? YIN"

y

Q Quits the <Escape> <Escape> functions and takes the lntoxilyzer back to its resting display.
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SWITCH SETTINGS for the INTOX 5000 66 Series

Function

Switch Number
I

2
3

4

5
6
7
8
9

10
11
12
13

14
15

Off Position

Display test
D.V.M. test
Used with switch l & 2 to set mode
Displays 4 digits
Displays readout during breath test/cal check
Not used in Idaho
Runs the Internal Standards
Not used
Will perfonn a performance verification check
Not used in Idaho
Use keyboard to input data for the question series
Not used in Idaho
Disables the printer
Not used in Idaho
Not used in Idaho

Down
Down
Down
Down
Down
Down
Down
Down
Down
Down
Not A pp Ii cable
Not Applicable

Useful switch settings
1,2,3,4,7,9 & 11 up

Will perfotm a check on the internal standards when the green
START BUTTON is pushed.

2, 7 up

Enters D.V.M. mode. Press the green START BUTTON and to
scroll through D.V.M., Internal Standard# I, Internal Standard
#2, and Internal Standard # 3 values.

l ,2,3,4, I 3 up & 11 down

Will allow an operator to perform a subject test by pressing the
START BUTTON. However, no infonnation will be keyed in
and a printout will not be obtained. Great for public service, or
public awareness.

l,2,3,7,11 & 13 up

In the event of printer failure this switch setting may be used
until a loaner instrument is obtained. No print card will be
issued so it is essential that operators record all information in
the instrument log.
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Useful switch settings
1,2,3 down

Action
Activates a printer test when the green START
BUTTON is pushed.

1,2,3(4)& 11 up

This is the recommended setting used at this time for
evidentiary testing. Use switch 4 to display 3 digits

I up

Display test. Alf characters will scroll across the display.

1,2,3,4,5 & 9 up

Will perform a performance verification check by
pressing the green "START BUTTON". Use this if your
keyboard goes out to perform a performance verification
check.

1,2,3,4,S & 13 up

No printout will be obtained and no Information will be
entered. This setting is useful for demonstrations.

If a switch is not mentioned then it is assumed to be in the off position. For other mode settings see
the operating manual for the Intoxilyzer 5000 that is published by CMI or call the local Forensic Lab.
INSTRUMENT MESSAGES
Herc are other instrument messages in addition to those found in the operator training manual that
you should know about.

MESSAGE
·'DVM *23"

SOLUTION
This means your IR source is bad or faiJing. Changing
the JR source, if you have the knowledge to do this, will
solve the problem.

"INVALID MODE"

The switches on the right side of the instrument are set
improperly. Setting them correctly will solve the
problem.

"INVALID LOT NO"

Re-enter the lot number, taking care to enter ten
alphanumeric characters. (e.g. Lot# 9801 must be
entered as 0000009801).
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SIMULATORS

1.

Do not plug the simulator in without liquid. The heater bar will burn out rapidly in air.

2.

After using the simulator allow it to air dry at least 24 hours before screwing the top onto the
jar. This will help to prevent the formation of rust.

I.

To use your wet bath simulator:
a}
b)
c)
d)

Pour solution into the simulator and plug it in.
Allow solution to warm to operating temperature (approximately 15 minutes}.
Observe the temperature
If the simulator still is not within the suggested range, see trouble shooting in the
analytical method/standard operating procedure.

HANDLING OF PERFORMANCE VERIFICATION CHICCK SOLUTIONS
1.

Leave the solution in the simulator. Pouring the solution back and forth depletes the ethanol
concentration. If storage of solution is required, let the simulator completely cool before
removing the solution.

2.

Store the performance verification check solutions tightly capped in a cool place out of direct
sun light.

3.

Add enough solution to the simulator jar to cover the propeller while still maintaining a level
below tlie baffle.

4.

Ordering of solutions should be done by the Breath Testing Specialist. If you need
assistance call your local lab.

5.

When changing out simulator solutions it is a good idea to perform a performance verification
check with the new solution. This ensures that everything is setup and functioning properly
for your operators.
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INTOXIL YZER 5000 GENERAL MAINTENANCE AND REPAIRS
1. When doing maintenance and repairs on your instrument it is a good idea to do a performance
verification check before and after to help prevent arguments that may arise.
2. Keep records of all maintenance and repairs performed.
3. Turn off or unplug the instrument depending on the type of maintenance or repair you are
performing.

MAINTENANCE

1. Nothing is to be stored on top of the lntoxilyzei-.
2. Do not set cups of liquid on the instrument. A simple spill could leak onto the computer boards
and cause shorts.

3. Try to keep the outer case clean. Use a glass cleaner such as 409 or other non-abrasive cleaner.
Spray onto a cloth and wipe the case with the cloth. Do not spray directly onto the case (see #2).
4. Keep the area under and around the case free from dust and dirt.
5. Keep the area around the instrument free from volatiie compounds. The presence of such
chemicals could cause AMBIENT FAILED on the display.
6. A void sudden temperature fluctuations (a heat/air conditioning duct), or instrument may display
AMBIENT FAILED.
7. The instrument has a built-in spike protector, but purchase of a surge protector may be useful in
those areas which are often hit by these electrical surges.

8. FILTER WHEEL DUST PROTECTOR: Lay protective tape over the opening above the filter
wheel.
9. Protect the plastic insert (coupler) in the end of the breath tube from loss and breakage.

I 0. Clean air intake screens at the base of the breath tube connection as needed.
11. Lube printer bar with silicone spray regularly. Do this by spraying the lubricant on a Q-tip or

cloth then apply it on the bar. Never spray lubdcants directly into the Instrument.
12. Use canned air obtained from your local hardware or electronics shop to blow out dust and debris
that collect inside your instrument. Cleaning the chopper motor can cut down on unstable
reference errors if your instrument is located in a dusty location.
IMPORT ANT:

Turn off the instrument and let the IR source cool down before blowing out
the instrument.
Try to clean the inside of the instrument several times a year, especially the
fan and screen on the bottom of the instrument.
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The instrument is very sensitive to the canned air chemicals and it may be
necessary to ventilate the area well before starting any testing or an
AMBIENT FAILED error message may be displayed.
13. When removing the black cover from the right side of the instrument make sure the 40 volt
capacitors still have the paper covers on their ends. If they do not, glue them back down with a
GLUE STICK, or cover them with electrical tape.

CAUTION: Potential electrical hazard. Unplug the instrument first.
REPAIRS
• These instruments have a two (2) year warranty and repairs will generally be done at CMI.
There are other approved vendors.
•

Additional training for repairs can be obtained by attending the lntoxilyzer 5000 Users Group
or a one-week training course at the factory.

Here are some of the places that do repairs on the lntoxilyzer 5000. This is not an inclusive list.

CMI, Inc.
316 E. 9th Street
Owensboro, KY 42303
Phone: 1-866-835-0690
Applied Electronics
52 Juniper Lane
Eagle, CO 81631
Phone: 1-970-328-5420

COBRA
The Idaho State Police Forensic Services terminated the COBRA program in July 2010. The
COBRA technology was antiquated and not functional with VoIP phone systems. ISPFS requests
that "last drink" information still be provided to the Idaho State Police Alcohol Beverage Control
Bureau.
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OPERATOR CLASS
1. There is no specific requirement for the length of the class as long as everything is covered, and
students can pass a practical and written exam.
2. Must cover complete lesson plan for new operator class or operators whose certification has
expired.
3. Do not let the operator take the test until the entire class has been taught.
4. Class materials can be copied from masters found in section three. Each student needs one copy
of the SOP, and the Reference Manual.
5. Obtain certification card templates from the lab that has jurisdiction over your area.

6. Send roster to POST.
7. Keep a copy of the POST roster for your record. These should be maintained at least 3 years and
arc subject to audit by the Idaho State Police Forensic Services.
8. Grade the tests. Do not let your students grade the test as you may need to testify to the
certification ofyourstudents.
9. Each student must successfully complete the written exam with 80% or better.
10. Issue the card to any student who successfully completes the class. Sign your name on the line
that says "BTS signature". Expiration date is the last day of the 26th month from the day the class
was taken.
11. Important things to teach in class:
12. It is a good idea to ask if subject has anything in mouth prior to the start of 15-minute waiting
period.
13. The purpose and importance of the 15-minute waiting period.
14. Have officer maintain complete control over breath tube at all times.
15. Use new mouthpiece for each subject.
l 6. Log the results immediately afler completing the test.
17. Always check for proper insertion of printcard before starting test.
18. Always check the date and time for correctness before starting test.
19. If anything unusual occurs prior to or during the test, the officer should make note of it on the
alcohol influence report form or other place. For example: uncooperative subject.
20. Obtaining a sample if the Intoxilyzer 5000 won't let you perform a breath test.
Special problems:
a) DEFICIENT SAMPLE-does not meet breath sample requirements.
b) INVALID SAMPLE- mouth alcohol.
c) IMPROPER SAMPLE- blew at wrong time.
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d) INTERFERENT- intoxicating substance other than alcohol. Get a blood sample.
21 . Printcards:

a) Recommend officers sign cards.
b) Should fill in Time First Observed with starting time of 15-minute observation period.
22. Check the temperature of the simulator. If it is in range place a check in the appropriate column of
the instrument log.
23. Position yourself so you are in front of the instrument and in control of breath tube. This will
position the subject at the front left of the instrument which will help protect the simulator at the
right rear.

NOTE: Some agencies leave the suspect in handcuffs while performing the breath test.

ORDERING INFORMATION
Below are a number of places where you can get parts and accessories for the Intoxilyzer 5000 series.

This list is not inclusive.
-Guth
-BesTest, Inc.

1-800-233-2338
1-800-248-3244
I-866-835-0690
1-970-328-5420
1-919-876-5480
]-800-385-8666

-CMI
-Applied Electronics
-REPCO
-National Draeger, Inc.
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INTERNAL PARTS AND THEORY
This information is very general. Its purpose is to enhance your understanding of the performance and
function of the instrument.
Depending on their physical size and structure, molecules absorb energy of specific frequencies. For
example, alcohol molecules absorb certain frequencies ofinfrarcd energy. Accordingly, the
lntoxilyzer 5000 breath analysis instrument uses an infrared energy absorption technique to find the
alcohol concentration of a breath sample.
The heart of the lntoxilyzer 5000 instrument is its sample chamber. At one end of the chamber, a
quartz iodide lamp emits infrared energy, which is directed through the chamber by a lens. At the
opposite end of the chamber, a second lens focuses the energy leaving the chamber through three
rotating filters and onto an infrared energy detector. These filters only allow certain wavelengths
through.
Initially, the instrument establishes a zero reference point by measuring the amount of infrared energy
striking the detector when the sample chamber is filled with room air. During a breath test, as the
amount of alcohol vapor in the chamber rises, the amount of infrared energy reaching the detector
falls. Therefore, by finding the difference between the zero reference point and the breath test
measurement, the instrument can determine breath alcohol concentration. The unit displays the result
in grams of alcoho I per 210 liters. To assure accurate test results, the Intoxilyzer 5000 breath analysis
instrument also checks to see that other substances that may interfere with the breath tests accuracy
are not present.

A. Filter Wheel (Intoxilyzer 5000 Model)
Three filters are embedded in the filter wheel. The lntoxilyzer 5000 uses these to measure
alcohol concentration and detect interfering substances.
1.

3.48 Measures the concentration of alcohol and is set at 6.00 volts.
3. 80

ls used as a reference and is set at approximately at 6.00 volts.

3.39 Looks for interferents and is set individually for each instrument around 4.00 volts.
a. Jn normal alcohol-only situation, a ratio exists between 3.39 and 3.48 peaks.
b. With the presence of acetone, 3.39 peak gets higher and ratio changes.
c. The Intoxilyzer 5000 series may electronically correct the ratio and subtract the
interfering substance.
d. Not all substances are subtracted accurately. For this reason it is important to obtain
a blood sample when an interferent is detected.
e.

Jntoxilyzer 5000 is not specific for ethyl alcohol.

2.

Timing notch on the wheel keeps the computer in sync to fil1ers.

3.

Rotates at 1800 rpm. At this rate a sample is analyzed approximately 30 times per second.
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B. Internal standards
Checks the functioning of the instrument by monitoring the voltages produced by the three
filler wheel.
1.

3.39 is 0.100 standard.

2.

3.48 is 0.200 standard.

3.

3.80 is 0.300 standard.

4.

With the filter wheel moving at 1800 rpm each internal standard is checked approximately
30 times a second.

5.

Internal standards are directly linked to the established voltages and calibration setting of
the instrument.

6.

Any shift or change in voltages or calibration setting will be reflected in the Internal
Standards.

7.

If one or more of the internal standards are outside a 5% allowable tolerance the
lntoxilyzer will abort the test with INTERNAL FAILED.
a. .100 std range is .09 5 to .105.
b. .200 std range is .190 10 .210.
c.

.300 std range is .285 to .315.

C. Interferent detector
Detects interfering substances that may be present in a sample.
1.

lt is capable of doing this because of the analysis of multiple wavelengths

2.

Performed by the instrument.

3.

Comparison of 3 .48 and 3.39 channels will cause automatic subtraction for performing a
correction of the result

Note: In order to have the acetone subtraction option active, the instrument needed to
have been setup for acetone subtraction during the calibration sequence.
4.
5.

With lower levels of acetone, subtraction is automatically done without any signal.
With higher levels of acetone and other interfering substances, Jntoxilyzer will signal

INTERFERENT on display.
6.

Print card will also say "INTERFERENT DETECTED HA YE BLOOD DRAWN".
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D. Mouth alcohol detector
This is accomplished by the analysis of a slope detector.

1.

To be an acceptable alcohol reading, must have a positive slope.

2.

Mouth alcohol has a negative slope.

3.

lntoxiiyzcr 5000 performs a continuous comparison of the breath sample. The BrAC
values must continue to climb, producing a positive slope. If the BrAC values of a sample
are decreasing, producing a negative slope, the lest is aborted with the printout "INVALD
SAMPLE" (i.e. mouth alcohol contamination). Also present on the printout is the
statement "REPEAT OBSERVATION PER10D BEFORE RETESTJNG SUBJECT".

4.

Operator should find the cause of problem, if possible, and start 15-minutewaiting period
over again.

E. Sample chamber
The sample chamber is where the initial analysis of the sample takes place.

I.

It is the long tube located at the rear of the instrument.

2.

Chamber size is 81 cubic centimeters in volume.

3.

Fresnei lens on each end of chamber.

4.

Light source located to the right

5.

Chopper motor and filter wheel located to the left.

F. Light Source
The light source is a tungsten filament halogen light bulb with one side coated with silver.

1.

Emits all wavelengths ofUght.

2.

ls "ON" all the time unless Intoxilyzer 5000 is turned "OFF".

3.

Life span of2000-3000 hours per bulb.

4.

Light is directed through chamber by lens.

G. Detector
Detects the intensity of light.

I.

Detects the bands of infrared light that pass through the filters.
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H. Breath sampling mechanism
1.

Flow through technology.

2.

Pressure switch in breath line (approximately 2" water).
a. As breath is forced into the instrument, the switch is forced open.
b. Must be held open continuously for 5 seconds.
c. Tone starts as soon as pressure is reached.

3.

lntoxilyzer 5000 starts analysis immediately, but doesn't give a result until a valid sample
is obtained or the 3-minute time allowance has passed.

4.

The lntoxilyzer 5000 also has a slope detector:
a. Monitors change in alcohol concentration with time.
b. Increase in alcohol must not be greater than .003/second for sample to be accepted as
valid.
c. lntoxilyzer 5000 does 30 analyses on the breath sample each second.

5.

The tone indicates that the subject is blowing and the pressure switch is open.

6.

All breath lines and sample chamber are kept small so that any breath found in the
chamber after 4-5 seconds is breath that was recently blown in.

7.

Earlier breath has been forced out of the chamber.

8.

Average lung capacity is about 4 liters. When a person finally runs out of breath, about 2.5
to 3 liters of breath has been expelled.

9.

lfthe subject stops blowing before the pressure and slope requirements have been met, the
lntoxilyzer will beep every 5 seconds for 3 minutes at which time it will end the test and
print "DEFICIENT SAMPLE" on the printcard.

l 0. Breath must be one long, continuous sample or it will not be accepted.
11. Breath line is heated to 105 to l 10 °F to prevent water condensation.
12. The agreement of two separnte breath samples strongly refutes the possibility of an
instrument malfunction, radio frequency interference, mouth alcohol, or other possible
sources of error (see Idaho Breath Alcohol Standard Operation Procedure).
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I. Processor Components

1.

RAM chip is a random access memory chip, which .stores the memory of tests,
performance \lerification checks and instrument internal checks.
a. Needs constant source of power to maintain it'> memory.
b. Ram board has a rechargeable battery whkh will hold the memory for 6-7 weeks.

2.

EPROM chips are Erasable Programmable Read Only Memory chips that are programmed
at the factory and contain the permanent memory of the instrument such as serial number
and the question series program.
a. There are three EPROMs that work as a set.
b. EPROMs do not need a constant current to maintain memory.

J. Internal Printer
1.

lrnpact printer, no ribbon.

2.

Needs NCR paper for the print cards.

K. Three-way valves

There are two of these valves which channel samples.
1.

One directs the flow from either the breath tube or the simulator port through to the
sample chamber.

2.

The other allows for simulator recirculation.

L. Radio frequency detector

I.

Antenna wire is wrapped around breath tube.

2.

Detector is internal, located on the CPU board.

3.

Entire 1ntoxilyzer 5000 is a FARADAY CAGE, completely grounded and all openings
screened.

4.

Although RFI cannot affect the readings, any RFI emissions picked up by the external
antenna will cause the instrument to report RPI DETECTED and stop the test.

5.

Demonstrate RJ l with a hand-held radio.
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INTERNAL PARTS AND THEORY UNIQUE TO THE SOOOEN
This is information that is unique to the lntoxilyzer 5000EN in relation to the previous Intoxilyzer
5000.

A. Filter Wheel (lntoxilyzer S000EN Model)
The lntoxilyzer SOOOEN has five filters embedded in the filter wheel. It uses these filters to
measure alcohol concentration and to detect interfering substances.

1.

Measures the concentration of alcohol.

3.47
3.80

Is used as a reference.

3.40, 3.36, and 3.52

Look for interfering substances.
specific to ethanol.

a,

Make the instrument more

In a normal alcohol-only situation, a ratio exists between the 3.40 and 3.47 peaks.

b. With the presence of acetone, 3.40 peak gets higher and ratio changes.

c.

Intoxilyzer 5000 series electronically corrects the ratio and subtracts the interfering
substance.

d. Not all substances are subtracted accurately. For this reason it is important to
obtain a blood sample when an interferent is detected.
e. Unlike the previous Intoxilyzer 5000, the Intoxilyzer 5000EN is able to detect other
For example this instrument will respond
types of alcohol as interferents.
"INTERFERENT DETECTED" in the presence of methanol and isopropanol.
2.

Timing notch on the filter wheel keeps the computer in sync to filters.

B. Internal standards

Checks the functioning of the instrument by monitoring the voltages produced by the five
filters on the filter wheel.

l.

3.40 is. I 00 standard.

2.

3.47 is .200 standard.

3.

3.80 is .300 standard.

4.

3.36 is .400 standard.

5.

3.52 is .500 standard.

6.

Internal standards are directly linked to the established voltages and calibration setting of
the instrument.

7.

Any. shift or change in voltages or calibration setting will be reflected in the Internal
Standards.
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8.

Jf one or more of the internal standards are outside a 5% allowable tolerance the
Intoxilyzer will abort the test with INTERNAL FAILED.
a. .100 STD range is .095 to .105.

b. .200 STD range is .190 to .210.
c. .300 STD range is .285 to .315.

d. .400 STD range is .380 to .420.
e. .500 STD range is .475 to .525.
C. Printer
1.

The internal printer is an impact printer, no ribbon.

2.

Needs NCR paper for the print cards.

3.

The Intoxilyzer S000EN is equipped with a connection for an external printer. The
internal printer is automatically disabled when an external printer is connected to the
instrument.

D. Flow Sensor
The pressure switch in the previous Intoxilyzer has been replaced by a flow sensor.
1.

There are four minimum requirements that must be met before a sample will be taken.
a.

1.1 Liters of air must be expired.

b. The subject must blow for a minimum of one second.

c. The alcohol concentration slope must level off.
d. The pressure must reach approximately I" of water.
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E. Standby Mode
The Standby Mode allows the lntoxilyzer 5000EN to be used with a short warm up time and
results in less wear on the instrument than being left running continuously.

I.

In the Standby Mode, power is applied only to the heaters in the instrument.

2.

When a cold lntoxiJyzcr is turned on, the instrument will take 30 minutes to warm up to
the proper operating temperature before it begins diagnostics and moves into the IDLE
MODE. When the instrument is reactivated from the Standby Mode, it only will need two
minutes to warm up.

3.

To reactivate the instrument from the Standby Mode you only need to press the START
TEST button.

4.

The Standby Mode can be easily noted because the display will be blank and the red
power light will still be lit.

5.

The amount of time allowed before the instrument "times out" is controlled through the
"ESC ESC E" menu option. Entering zero (0) will force the instrument to always on.

6.

The simulator does not shut off in the Standby Mode and will be on any time there is
power to the instrument.

F. Temperature Monitoring
The lntoxilyzer 5000EN has a temperature monitoring feature that allows the instrument to
verify the simulator temperature is 34°C ±0.5.
I.

During the test sequence, prior to the performance verification check, the instrument will
check the simulator temperature. If it is in range, on the final report will be printed
"SIMULATOR TEMPERATURE IN· RANGE". If it is out of range, the test sequence
will be aborted.

2.

This temperature monitoring feature is controlled through the "ESC ESC W" menu.

3.

When this feature is turned off, before the performance verification check is performed,
the operator wilJ be prompted to answer the question "SIM IN RANGE YIN".
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6.0 Idaho Standard OptfatiUgi~';.~cedure
~-~-\~t:,;~--~~-

_· .·,~- -

_., .._._;\,_··,_

Breath A._l~-~hQ[~Testing

Idaho State Polire
Fo1·eusk SenirE"s
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Glossary
Approved Vendo1·: A source/provider/manufacturer of an approved premixed alcohol simulator standard shall be explicitly
approved as a vendor of premixed alcohol simulator solutions or dry gas alcohol cylinders for distribution within Idaho.

Breath Akohol Test: A series of separate breath samples provided during a breath testing sequence.
Bi·eath Alcohol Testing Seqm.•n<'e: A sequence of events as detemri!1ed by the Idaho State Police Forensic Services, which
may be directed by either the instnunent or the Operator, but not both. ru1d 111<1y consist of air blauks,(pep°onnance
verification. internal standard checks, and breath samples.
{?. ~ .,.1
-~"~r

-+. ~- ;

Breath Testing Specialist (BTS): An individual who has completed an advanced training class appro_ye,<t-.t,y the Idaho State
Police Forensic Services. BTS ce11ificatio11 is valid for 26 calendar months and expires on the last day ofthe 26th month.
~

o,;~~,

Ce1tificate of Analysis: A ce11ificate stating that the premixed ethyl alcohol standards usEid.,f!'!i-perfonnance verification
have been tested and approved for use by the ISPFS.
,= ,,,,F
... ,e;_/-,.;.....l

Certificate of Appi·oYal: A certificate stating that au individual breatl1 alcohol testingd1~tn11ue11t has been evaluated by the
ISPFS and found to be suitable for forensic alcohol testing. TI1e certificate heart thtsie:nan.u·e of an Idaho State Polic~
Forensic Se1Tices Lab Manager, and the effective date of the instrument app1·oya_t?/'
,:::~'.~.
~1\ "l J
Changeover Class: A training class for crn1·ently certified perso1mel tu;ing which.. t1¥:/af~ taught theo1y, operation, and
proper resting procedure for a new make or model of instnunent being adopted by theii-"iigency. Breath Testing Specialists
artend BTS trn ining that qualifies 1hem to perfonn BTS duties related ,t<hhe iustrµn.1ei1t. ·

~-..

•;..

~--

EYidentilll")' Tt-st: A breath test Jlerfonnecl on a subject/indi,jilual'f~r potentfal ~Yide11tia1y or legal pm-poses. A distinction
is made between eYidentiary testing and con11mu1ity seni.ce oftraUJ.i.ug tests perfonned with the instrument.
Idaho State Police Foreusir Services (ISPFS): Fonnerly "k1own as'.ti:l~ureau of Forensic Services, the ISPFS is dedicated
to providing forensic science senices to the c1iIJunal}tistice
of Idaho. ISPFS is the administJ-ative body for the
}' .. .,
breath alcohol testing prog:mm per IDAPA 1l. 0} Oi> '

;y~tem

~ .,,f'"'t:··.
\ .<>">--·
:.\UP/l\UC: An abbreviation used to designate 11unor in possession or minor in consumption of alcohol.
.'·.

'''\>.

Ope1·lltor Certification: 111e con<litiojiofl{aving s~tisfied the training requirements for administe1i.ng breath alcoliol tests as
established by the ISPFS. Operat01·.ce11ific11tio11 is valid for 26 calendar months and expires on the last day of the 26th
month.
i '\.:' ,;
"·,
.

,'

Operator: An indiyidual cef,rtified by t4e
,:_

••

:.

4~PFS as qualified by trnini.ng to admi.ni~ter breath alcohol tests.

·,.\_~ '-c::

BTS/Oprrator Class_:;,An ISPFS- api:i~·o....-ed training class for prospective or 11nce11ified breath alcohol Operntors/Breath
Testing Specialists,>· .
0

Performance. . \re1·i1katiou: A verification of the acc\u·acy of the breath testing illstnunent utilizing a perfonnance
verific~ri.c_!fr ';standard. Perfonmmce ,·erification should be reported to three decimal places. Wlrile ISPFS uses the tenn
per(oniwic~
verificatio11, numufac11u·ers and others m.ayuse a tennsuch as "calibration check" or "simulator check."
':°; __ ,:.';'
..,,
":':f._

Perfoim1mce Ve1ific11tio11 st1mdJ1rd: A ethyl alcohol standard used for field perfonuance verifications. The standard is
provided by and/or approved by ISPFS.
Recel'tifir1ttion Class: A train111g class for ctuTently certified personnel, c.ompletion of which results in tulinte.in1pted
continuation of their Operntor 01· BTS status fol' a11 additional 26 months.
,vaitiug Period/Monitol'iug Period/Deprh'ntiou Pl'l·lod/Obsen•11tion Pe1·iod: 15-minute peliod prior to aclmin.istering a
breath alcohol test, in which an officer monitors the test subject/individual.
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Breath Alcohol Standard Operating Procedure
List of Revisions
SOP St>rtio11

D11te of Rt>l-ision

Topic

2

Delete reference to ALS

Jtme 1, 1995

2

0.02/0.20 solutions

JUll"'"l
v~,. 1995
f:.~°!'.:. .o! .. ~·

~,(Q~6ber23, 1995

Valid breath tests

3.2.1

i~~-~ ~

Alco-Sensor calibration checks

2.1

r.·-:;\.

{:,,,?j

Imoxilyzer 5000 Calibratio11 Checks
Effective June. 1996

2.2

0.003 agreement

2.1.2

May 1, 1996

. May 1, 1996

June l, 1996

.,.,

. :'• ·.

Operators may nm calibration c~1e*c;

2.1.2

\,_}

July I. 1996

.......=·

2.1.2

Re-nm a solution witJ1iu 24 l~9mi.·- i.: .-.·}

September 6, 1996
..

All 3 solutions run withln:a..24-hour period

1.1

2
2.1.2
2.1

2

All 3 solutions 1uri.,~tlli11 a24:-,h9ui· petiod
-~' ......
-~ '·~~.. :
Re-numing of a solution\
.
.. ,

September 26. 1996

All solutiom; nll). witl]ill a 48-hour period
Reference to "thi'ee" i-emoved

September 26. 1996
Oct. 8, 1996

. :.-·..~--Ii
3·-~ohitiqm
11.m within a 48-hour period
·.
. -

September 26, 1996

. ·'

· . ,< :.- ' · More 1tii~~i. three calibration solutions

2

September 6, 1996

.:

;,····:_\:;·

September 6_, 1996

October 8, 1996

:..:

:.

·'

··, Solution values no longer called in to BfS

2
2.1

Aplil 1, 1997

Ako-Sensor and lntoxilyzer 5000
calibrnlion check

August. 1, 1998

Calibration checks for the Intoxilyzer 5000

Febmacy 11, 1999

Name change. all references made lo the
Bul'eau of Forensic Seivices were changed io
Idaho State Police Forensic Se1vices.

August 1999

1.6

Record tv1anagcment

August l, 1999

2

Deleted sections on relociiting, repairing, recnlibrnting,
nud loaning ofinstrnments from previous revision.

August 1, 1999

2.2

,\... _;

··:,_,, . ::-

,,

"'~--
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3

A.lco-Se11Sor and Intoxilyzer 5000 calibration checks
Deleted sections on blood and tuine samples
for alcohol detenniuation

August I, 1999
August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2.1. 2.2

Requirement for nmning 0.20 simulator solution

2.2.1.1.2.2

Changed 3-sample to "two print cards".

2.2.1.1.2.2
2.1.2.1 and 2.2.4

Deleted "simulator port" and "two print cards...
Simulator temperamre changed from "should"
to "must".

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

1.2

Added the Lifeloc FC20

1.2. 2.1, 2.2

1.5

Refonnat munbering

,

Deleted requirement that the new i11st~1m'ient
utilize the same technology if the B_TS is CQIIentli
cei.tified
' ·
.. -;..:-:.

February 13, 2008

..

Modified the accepted range· for simulator solutions to
+/- 10%, eliminating tlle:-tP0.01 provisiou. Added
"Established target ;alu~~ may ~~-different
from those sho\,llll
011 the bottle label"
-..
.. ·--~_

2.2

Febnuny 13, 2008

,.-.;:--~-\
. / _,

..

2

September 18, 2007

Added !"-,ifel9~ FC20_ qnil,>ration checks
Intoxilyzc£5000 calibration is now section ::u

Feb111a1y 13, 2008
Febma1y 13, 2008

2.

Modlft~d to . s1::>ecifically allow use of the 0.20
(_d~iring su~ject testing

Febmary 13, 2008

Sections I. 2, 3

General refonnat for clarification. Combined
Alcosei1sor flnd Lifeloc sections. Specifically,
£lia11ged colibration requirement using the 0.20

December 1, 2008

reterence solu1ion from fom (4) checks to two (2).

2.1.4, 2.2.~. 2.2A, 2.2.s
Anet 2.2.10

Clarificlltion: a ,;calibration check" co11sists of a
pair of samples in sequence and botl1 samples

Jauua1y 14. 2009

must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced evecy 20-25 samples. Clmified
the coITect procedm: for performing a calibration check.
2.1.3, 2.1.4.1. 2.1.9

C:iruification: Added "before and after" io the 0.08 aud
0.20 calibration checks, within 24 hours of a subject test.
The official time and date of the calibrntion check is the
time and date recol'ded 011 the printout, or the time and date
recorded in the log, wJiicl1ernr correspoudt to the calibration
check 1·efere11ced i11 section 2.1.J or 1. l .4.1.

July 7. 2009
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History Page
Revisiou #

Effrc-tin· dnte

History

0

8/20/2010

The entire SOP was rewrinen to incorporate language changes regarding
performance verifications, and to clear-up ambiguities associated with
the 0.20 verificatiou and the relevance to cases not involving ill~ 188004C charge. Scope and safety sections were added. Troulj'Jeshooting,
MIP/.l'vlIC s~ctions added.

~~,Fr/

Deletions amVor additions to sections 2, 4.3.3, 4.4.Kzt:~.3. 4.4.5, 4.6.1.1,

1

8/27/2010

2

11/01/2010

Sectio116.2 clarified for instniment specificify/ackled sections 6.2.2.3, 6.2.2.3.l
and 6.2.2.4. added section 8.0 for the MIP/1\:UC procedure, clarified section
5.1.3 for the use of 0.20 solutions, renamed docunient to 6.0
'·

3

4/23/2012

4

l/16/2013

Section 5.0 modified to better reflect ~tme1;t
and be in agreement with
AM 1.0 for certification of premixed solutions: UJ)dated 5.2.5 to clarify
perfonnance verifications, . ·
'.?.
, ,.._ ·:~ ..... ·
Changes were mad~ t6 sections: Glossary, Scope, Safely, 4.3, 4.3.3, 4.4, 4.4.1,
4.4.4_, 5, 5.1.2, 5.IA; .5:'1.4.l, 5.i ..5, 5.2.4, 5.2.5, 5.2.10. 6.1.2, 6.l.4, 6.L4.i,
6.1.4.2, 6.2.1, Ci2~2.3. 6.2.2.,j'.l, 6.:?.2.4, 7.1.l. Sections 4.4.3.l, 5.1.4.2, 5.2.4.1.
6.2.4. l and 5. L2.l were added.

5.1.2, 5.1.4, 5.1.4.I, S.1.5, 5.2.4, 5.2.5, 6, 6.2.l. ~2'J: 6.2.4, 7, 7.1, 7.1.1,
1~~:::-~
7.1.2, 7.1.2.2, 7.1.3, 7.1.4, 7.1.5. 8.

p\·a~~~;'es

-~.

Idaho Breath Alcohol Standard Operating Procedure
[.m,ing Authority---ISPFS Quality Mam1g~iRevi.'>io11 4 Effective 1/16/2013
Page 5 of21

FELICITY KATHLEEN HAYNES

41924

86 of 389

Table of Contents:
Section 2: Scope

page 9

Section 3: Snfctv

1>age 9
.(::.:~;,

·~j~f9

Section 4: Instrument an<l Operator Certification
Section 5: Performance Verificntion of Approved Breath Testing lnstrument~Z:,:
·. ,,•. .i'

page 12

~~':'·

Section 6: Evidentiary Testing Procedure

1>nge 16

Section 7: Troubleshootin£

page 19

Section 8: MIP/1\'IlC Prncedure

J>nge 21

Idaho Brenth ,\lcohol Standard Operating Procednre
lm1ing Authodty---ISPFS Quality Manager
Revision 4 Effective 1/16/2013
Page 6 of2l

-

FELICITY KATHLEEN HAYNES

····-------·-···-·----

41924

87 of 389

Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope

~;.>-

f;:~

This method describes the Idaho State Police Forensic S@~~e"s (ISPFS)
procedure, for use by agencies extemal to ISPFS, for the analysi;s-"qf breath for the
presence of volatile compounds using an approved breath test~g,,.instnunent. TI1is
method provides for the quantitative analysis of ethanol.
·,,~_c;
Following all the recommendations of this extem~l;procednre will establish the
scientific validity of the breath alcohol test Failure k\meet all of the recommendations
within this procedure does not disqualify the brecith, ~l~ohol te&J, but does allow for the
questioning of the breath alcohol tests as it pe1iains to' its f(?.1igc½ition of admissibility in
court That foundation can be set, through_,testimony, by:a/Breath Testing Specialist
expert or ISPFS expert in breatl1 testing as to."the potelltialiamifications of the deviation
from the procedure as written.
·
·

3

Safety
Within the discipline ·of b~·ead1 alcohol testing, the general biohazard safety
precautions should be follov.1ed. Th.1s is due to the potential infectious nrnteria1s that may
be ejected from the niouth cluringthe sampling of the breath. Caution should be taken so
as the expired breath is not dp.-ected towards the officer or other unrelated bystander. .
Other hazards that ,may be pres~nt include, but are not limited to, the use of compressed
gas cylinders, fi.mmuable alcohol solutions, or other volatile materials.

4

.,,

Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instnunents,
.· Operators, aud Breath Testing Specialists (BTS) must be approved and ce1iified by the
·. Idaho State Police Forensic Services (ISPFS). The ISPFS \Vil! establish and maintain a
list of approved instnunents by mauufactmer brand or model designation for use in the

state.
4.1

Approval of Breath Testing Instruments. In order to be approved and certified
each insfrument must meet the following criteria:

4.1.1

The insh111nent slrnll analyze a reference sample or analytical test
standard, the results of ,vhich must ngree within +/~ 10% of the target
value or such limits set by ISPFS.
Idaho Brenth Alcohol Standard Operating Procedure
l%uing Authority---ISPFS Quality Manager
Revision 4 Effective 1/16/2013
Page 7 of21 ·

FELICITY KATHLEEN HAYNES

41924

88 of 389

4.1.2

The ce11ificatio11 procedures sba JI he adequate and appropriate for the
analysis of breath specimens for the detennination of alcohol

concentrntiou for ]aw enforce1nent.
4.1.3

4.2

Any other tests deemed necessary to correctly and adequately evaluate the
instmmeut to give accurate results in routine breath alcohol testing.

TI1e ISPFS may, for cause, remove a specific instnunent by serial lll~!~er from
evidential testing and snspend or withdraw certification thereof.
t7,.,,-~·.,c
~

4.3

. ._..·:,:.__,;":

Operators become ce1tified by completing a training class ap_pf~vid by ISPFS.
Ce11ification is for 26 calendar months and expires the last gay"-of the 26th month.
Certification will allow the Operator to perfonn all fun0to~lequired to obtain a
valid breath alcohol test. It is the responsibility o(tf1e~mdividual Operator to
maintain their cun-ent certification: the ISPFS may·not notify Operntors that their
ce11ification is about to expire.
" ·.
..

:

.,

4 .3 .1

Recertification for ,mother 26~month pe1·1od i~ a~h.ieved by completing au
ISPFS approved Operator clas~ prior to th~ .en;d.6fll1e 26th month.

4.3.2

If tl1e individual fails to satisfactorily con1plete the class (including the
written and practical tests),; oi allows· their ce1tification status to expire,
he/she must retake th~ Operator class in order to become uutified.

4.3.3

If current Operntor certification is expired, the individual is not approved
to nm evidentiary breath aicohol tests on the instmment in question until
the Operator class is completed.

are

4 .3 .3 .1 there
1io grnce periods or provisions for extension of Operator
· certification_

4.4

Breath, Testing Bpccfalists (BTS) are Operntors who have completed an
advrihced trnii\i1ig class and are ISPFS-certified to perform routine instnunent
_1i1<_1i11tenaµ,c~;, and provide both initial and rece1tification training for instrument

, Operat~rs;.
4.4.1

BTS certification 1s then obtained by completing an approved BTS
training class.

NOTE: The prior Operator status "on that paiticular instrument"
requirement is waived for new instnunentation.
4.4.2

BIS Ce1tification is valid for 26 calendar months.

4.4.3

If BTS ce1tification is allowed to expire, the individual reverts to ce1iified
Operator status for 12 cAlendar months for tl1at instm111e11t. He/she may
no longer perfonn any BTS specific. duties relating to that paiticulai·

instrument.
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4.4.3. l BTS specific duties entail the teaching of operator classes,
proctoring of proficiency tests for operntors, and testifying as experts on
alcohol physiology and iustrnment function in com-t.
4.4.4

BTS certification is renewable by completing an approved BTS training
class.

4.4.5

The Idaho Stf!te Police Forensic Services may revoke BTS ce1i(fisation for
cause. Examples of v,rhat may constitute grounds for re',_1()4ttion may
include falsification of records, failure to pe1form req1tj}"~~l:Phfonnance
verification, failm-e to successfully pass a BTS recertifjcation class and
failure to meet standards in conductinp; Operator traipJtjg. --c
_;~"~

:;:

4.5

Adoption of a ne·w instrument by m1 agency will requu-ei1pdating auy BTS and
Operators in that agency in the use of the new iustnmierit.
4.5.1

4.6

~:~,/-

. ,.·or.;

A Cll!l'entlv ce1tified BTS mav becoil:ie ''a certified BTS for a nev,,
instnnnent
completing an ISPFS appro~ed ,BJS)nstrnmentation class.

by

.

:

i=

i.:-

4.5.2

A ctmently certified Operat~r may cer'ti&'':~on a new instmment by
completing an ISPFS approved Operator Instmmentation Class for the
new ins!nunent.

4.5.3

Individuals not cunently certified as Operators must. complete
Operator Class t~1:· each appr~ved instrnment.

m1

Record maintenance·nud .. management.
It is the responsibility of each
individual ageni::y to stqre\pe1fon11ance verification records, subject records,
maintenance recoi-ds, in'stn~foent logs, or any other records as pertaining to the
evidentia1y1ise of breath testing instruments and to maintain a cmTent rec-0rd of
Operator:cel1lfic~tioii. .
4.6; 1 - It is th~ responsibility of the agency to sec that the said records are stored
and maintained a minimum of (3) yems in accmdance with IDAPA
11.03.01.
4.6. l.1 Records may be subject fo periodic mzdif by the Idaho State Police
Forensic Se1vices.
4.6.2

The Idaho State Police Forensic Services will not be responsible for the
storage of such records not generated by ISPFS.
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5.

Performa11ce Verification of Breath Testing Instruments
Perfo1mance verifications aid the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Se1vices (ISPFS) in detennining if a breath testing instrument is
fnnction.ing con-ectly. Perfotmance verifications are perfonned using a wet bath
simulator pe1forma11ce verification standard. The standard is provided by and/or
approved by ISPFS. The certificate of analysis confinns the target value and acceptable
rnuge of the standards used for the verification and includes the acceptable;',y.~ues for
each standard Note: The ISPFS confirmed target values should be talc~µ.. 1@.-~tly from
the Certificate of Analysis for each standard lot and not from the bottlesleyliii.ders.

'

4,f~-.-..:'"

..

c:=<f!=i'
5.1

Alco-Sensor and Lifeloc
Performnnce Verification
5. 1.1

FC20-Portable

Br~atb""1 .Testing
~

::

Instrument

; ...

The Alco-Sensor :ind Lifeloc FC2 0, portable ~reath testing instnnnent
perfonmmce verification is mn usuig approxiU1µtely 0.08 aud/or 0.20
performance verification standards provided(by and/or approved by

ISPFS.

.,__

:'

..

.-·

~, .-

~

5.1.2 The perfo11mmce verifi~tio~ using'····t11e 0.08 and 0.20 perfonnance
verification standarcls-consist of tw_o ·samples.

_pcio,

s.1.2.1 For the Lifeloc
the perfon11a11ce verifications can be
obtained using· either the "wet check" screen located in the
calibration tneUU, 01' they C!111 be perfonned as a regular test using
·the.test seqr(eiice or no1Mequence data acquisition modes.

A, pe1formance'.: verification of the Alco-Sensor and Lifeloc FC20
. i~~triuuents using a 0.08 or 0.20 perfonnance ve1ification standard must
perf01ined within 24 hours. before or after, au evidentiary test to be
· :, ' apprqv~' for evidentimy use. Multiple breath alcohol tests niay be
cq-Gerecl by a single performance verification, Reference 5.1.4.1 for
cladfication 011 the use of the 0.20 standard in this capacity.

5.1.3

, ,/·--,pe·

5.1.3.1 A 0.08 perfonnance verification standard sliould be replaced with
fresh standard approximately eve1y 25 verifications or every
calendar month, whichever comes first.

-:· - . i

-:-'I:.__ · .•

·<·:{_-~ .

5.1.4 A 0.20 perfonnance ve1ification should be run and results logged once per
calendar month aud replaced with fresh standard approximately eve1y 25
verifications or witil it reaches its expiration date, whicheve1· comes first
NOTE: The 0.20 performance verification was implemented for
the sole ptul_)ose of supp01ting the iustrnments' results for an l 88004C charge. Failure to perfonu a monthly 0.20 performance
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verification will not invalidate tests peiformed that yield results at
other levels or in charges other thm1 18-8004C.
5.1.4.1 The 0.20 pe1formance verification satisfies the requirement for
perfonuance verification within 24 hours, before or after, an
evidentiruy test c1t any level.
5 .1.4. 2 \\-11en a suspect provides a breath sample over a 0.20, t4e ~9fficer is
not required to conduct a pe1fonnance veri:fic.ation,ys,i'.nk a 0.20
solution, as long as a perfonnance verification__ ~!]s,., conducted
within 24 hours of the breath sample pursuant .to\5J .3 and a 0.20
perfonuance verification has been perfo1m~ctp{iisuant to section
5.1.4.

c;-_~<:

5.1.5

Acceptable results for a 0.08 or 0.20 pe1forn;lfu1ce verification is a pair of
samples in sequence tlrnt are both withiii~_t-7- 10% of the performance
verification standard target value. Target values-,_and ranges of acceptable
results are included in a certificate of rinalysi~-fot'each stm1dard lot series,
available from, the ISPFS.
'·./' -NOTE: Due to extemal factors associated with changing a performance
verificati011 standard the results of the initlal perfonna:nce verification may
not be within tile acceptable rauge, :therefore the performance verification
may be repeated ui1til a pair of satisfacto1y results is obtained. However,
if results after a. total of three _test se1ies for any standard (equivalent to six
tests) are stillunsatisfactory, coutnct the appropriate ISPFS Laboratory.
The instmment should not be used for evidentiary testing until the
problem is conected and perfonnance verification results are within the
acceptable range: The suggested troubleshooting procedure should be
fqllowed if the initial performance verification does not meet the
ceptnm~e criteria.

as.

,5.f6 · Tempera hue of the simulator must be between 33.5°C and 34.5°C in order

±o.f the performance verification results to be valid.
NOTE: The simulator may need to wann for a1>proximately 15 minutes
to ensure that the metal lid is also warm. If the lid is cold, condensation of
alcohol vapor may occur producing low results.
5.1. 7 Performance verification standards should only be used pnor to the
expiration date.
5.1.8

An ngency may mn Rdclitioual perfonnauce veiification standard levels at
their discretion.

5.1.9 The official time and date of the perfonmmce verification is the time and
date recorded on the printout, or the time and date recorded in the log,
whichever conesponds to the perfomrnnce verification referenced in
section 5.l.3 or 5.1.4.1.
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5.2

Intoxilyzcr 5000/EN Performance Verification
Intoxilyzer 5000/EN instruments must have a performance verification with each
evidentiary test. If the perfo1mance verification is within the acceptable range for
the lot of standard being used. then the instrnment will be approved and the
resulting breath samples will be deemed valid for evidentiary use.
5.2.1

Intoxilyzer 5000/EN performance verification is nm using Q.Q8 and/or
0.20 pe1fonmmce verification standards provided by and/orfi;Lp__ptoved by
ISPFS
; _f,.,.~,,/
~--··,i>=~-~I

5 .2 .2

•

During each evidentiary breath alcohol test ming th~.$.t~tlyzer 5000/EN,
a perfonnance verification will be performed as ,~y;~cted by the instrument
testi11g sequence and recorded as SIM CHK _pn-tli:e printout. If the SIM
CHI( is not within the acceptable rnnge for th~-standard lot being used, the
testing sequence will abort and no breath .$311!-Jiles will be obtained.

5.2.3

A two sample performance ve1ific~ti~-11 l}Su11" a 0.08 performance
verificntion stnndarcl should., be nm and· _i:e~uits logged each time a
standard is replaced with fresh'sfandard{this is not a requirement but .only
a check that the instrnment is co1mected con-ectly prior to an evidentia1y
test being perfom1ed). A, o:p8perfonriance verification standard should be
replaced with fresh staildaid approxi1nately every 100 samples or eve1y
calendar month, whichever conies first.

5.2.4

A 0.20 perfom1ance verification should be mu and results logged once per
caleudar month and replaced with fresh standard approximately eve1y 25
verifications or until it reaches its expiration dat.e, whichever comes first.
NOTE: The 0.20 performance verification was implemented for the sole
p1tqJose of supporting the instruments' results for an l 8-8004C charge.
··Failure. to perfonn a monthly 0.20 perfom1ance verification will not
invalidate tests perfonned that yield results at other levels or in charges
other than l 8-8004C.
5'.2.4.1 When a srn;pect provides a breath sample over a 0.20, the officer is

.!!.2! required to conduct a performance verification using a 0.20 solution,
as lo1lg as a perfonnance verification was conducted pursuant to 5.2.2.
5.2.5

Acceptable results for an independent 0.08 or 0.20 performance
verification, which is not performed dming a breath testing sequence, are a
pair of back-to-back samples that are both within +/- 10% of the
perfonnance verification standard target value. Perfonnru.i.ce verifications

that are perfi.111ned dm-ing a breath testing sequence are acceptable with a
single lest result within +/- 10% of the standard target value. Target
values and ranges of acceptable results for each standard lot series are
included in a certificate of analysis available from, the ISPFS.
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NOTE: Due to external factors flssociated ·with changing a peifonnance
verification standard the results of the initial performance verification may
uot be within the acceptable rnuge, therefore the petformance velification
may be repeated until a pair of satisfactmy results is obtained. However,
if results after a total of three test series for any standard (equivalent to six
tests) are still unsatisfacto1y, contact the appropriate ISPFS Laboratory.
The instnunent should not be used for evidential)' testing until the
problem is c01Tected and perfomiance verification results are,:.w#hin the
acceptable range. Follow the suggested troubleshooting P!:¢eflure if the
initial perfonnance verification does not meet the accepta~e..,,~'iteria.
_.,...;..,!.<J.

5.2.6

TI1e official time and date of the perfonnance vep.~qJJion is the time and
date recorded on the printout, or the time and datfi~o'.i-ded in the log.
··-··=-·

5.2.7

Perfonnance ve1ification standards shoul~t-;on]y be used prior to the
expiration date.

5.2.8

TemperatlU'e of the simuhitor must beh~tweetl 33:5.0 c and 34.5°C iJ.1 order
for the pe1fomrnnce verification results to be ~alilf

5.2.9

A.n agency may nm additional perfonnance ve1ificatio11 standard levels at
their discretion.
·

5.2.10 The co1Tect acceptable 1:ange limits and perfonnauce verification standard
lot munber shquld- be set
the instnllllent before proceeding with
evidentimy testiug.

nr
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6.

Ev:identiary Testing Procedure
Proper testing procedure by ce1iified Operators is necessa1y in order to pwvicle
accurate results. Instnuuents used in Idaho measure alcohol in the breath, not the blood,
and report results as grams of alcohol iu 210 liters of breath.

6.1

Prior to evidentia1y breath alcohol testing, the subject/individual .should be
monitored for at least fifteen (15) minutes. Any foreign objects/materj:aj.s which
have the potential to enter the instnunent/breath tube or may pr~§.ept,"a° choking
hazard should be removed prior to the start of the 15 minute,warting period.
During the monito1ing ))eriod the subject/individua1 shoulc\tncl·be allowed to
smoke, drink, eat, or belch/bmp/vomit/regmgitate.
r·=

Qj""'

\, ~,T~.,._

NOTE: If a foreign object/material is left in the mouth"'during the entirety of the
15 minute monitoring period, any potential extem~(plcohol contamination will
come into equilibrium with the su~ject/individnal'shody water and/or dissipate so

as no1 to intetfere with the results of the subs~qi:~ent breat;h alcohol test.
6.1. 1 The breath alcohol test must ~e adnJnisten~iB\. an Operator cunently
certified in the use of the instmJuenl. ·
· ·-·, ·:·:
6.1.2

False teeth, partial plates, b1idges or comp'arable dental work installed or
presc1ibed by fl dentist orvhysician do not need to be removed to obtain a
v~lid test (see above ;NOTE for clarification on foreign objects being left
in the month).
'

6.1.3

The Operator may elect a l)Jood test in place of the breath alcohol test if
there is a failure to complete the fifteen minute monitoring period
successfully:

6.1.4

During
monitoi'.n;g period, the Operator should be alert for any event
that might inffaence the accuracy of the breath alcohol test.

the

. 6.1.4. l _The Operator should be a,vnre of the possible presence of mouth
;alcohol as indicated by the testing iusfrument. If mouth alcohol is
suspected or indicated, the Operator should begin another 15minure waiting period before repeating the testing sequence.
6.1.4.2

ri:

during the 15-nriuute waiting period, the subject/individual
vomits or regmgitates mate1ial from the stomach into the
subject/individual's breath pathway, the 15-minute waiting period
should begin again.

6.1.4.3 If tliere is doubt as to the events occ.uning during the 15 minute
monitoring period, the officer should look at l'esults of the
duplicate breath samples for evidence of potential alcohol
contamination. For clarification see sectio1i 6.2.2.2.
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6.2

A complete breath alcohol test includes two (2) valid breath samples taken
during the testing sequence and preceded by air blanks. TI1e duplicate breath
samples perfonuecl with a portable breath testing instrument should be
approximately 2 minutes apa11 or more (for the ASID's and the FC20's). Refer to
section 6.2.2.2.

NOTE: A deficient or insufficient sample does not automatically invalidate a test
sample.
4;,.,,c-,,
~-~

!~~~}

6.2. l

-

If the subject/individual fails or refuses to provide a duplfcme, adequate
sample as requested by the Operator, the single ~~~t.)esult shall be
considered valid. Refer to 6.2.2.4 for further guicla.qc¢~"'- '"'·
.,;:;..,.

-:;,.•·

ii

6.2.1.1 The Operator may repeat the testing_ 1:~tence as required by
circmnstances.

\_)

6.2.1.2 The Operntor should use a

6.2.2

ne,v_, n1~uthpiece

for each series of

A third ~::::h sample is ,~quirfd if the fiis{J~~lts differ by more thau
0.02.

, ,·,
·, ·, . .,'

•.

'

6.2.2. i Unless mouth alcohol is indicated or suspected, it is not necessary
to repeat the 15-miuute waiting period to obt11i11 a third breath
sample.
'
6.2.2.2 The results for duplicate breath samples should coffelate withiu
·0.02 to indicate the absence of alcohol contamination in the
s{1bject/indiv"itlual's breath patlnvay, show consistent sample
deliv~1yi~a11d indicates the absence of RFI as a contributing factor
·\ "· to_Jhe breath results.
;: .i

·• '6.2.2.-f_Iirthe event that all three samples fall outside the 0.02 conelatiou,
·- · '~md the officer suspects that mouth alcohol could have been a
contributing factor, then they should restm1 the 15 minute
observation period and retest the subject, or have blood samples
drawn.
6.2.2.3 .1 If the officer does not suspect that mouth alcohol was
present, mid that the sample variability ·was due to a lack
of subject cooperation in providing consistent samples as
Iequested, then the samples can be considered valid if all
three samples are above the per se limit of prosecution.
6.2.2.4 If the breath sample(s) provided ca1mot establish a 0.02 co11·elation
the officer may at their discretion elect to have a blood sample
drawn for Analysis in lieu of ret'esting the subject's breath alcohol
concentration.
Idaho Bl'enth Alcohol StAn.clnrd Opernling Procedure
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6.2.3

The Operator should log test results and retain printouts, if any, for
possible use in court.

6.2.4

If a subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the results obtained are still
considered v;ilid by the ISPFS, provided the faihrre to supply the
requested samples was the fault of the subject/individual and not the
,.:>~
Operator.
:!-...=c,,.

-=r!:"'

6.2.4.1 Failure to provide a complete breath test due to Jrui°'lli6k of 0.020
con-elation in the samples provided needs to b~-..d~at-ly articulated
that the lack of sample con-elation was the f~~t_ the subject and
not of the instmment or of the samples tJJe1fiselves. T11e officer's
observations of the su~ject need to be_dear'~nough to explain any
discrepancies. Refer to 6.2.2.2 Jof.,iome examples of 0.020
con-elation deficiencies.
·····". ·

of

6.2.5

dpe;Jq

If the second or third samples are lacking
insh1.unent failure, the
OJJerator should attempt to utilize another"· uistnnnent or have blood
drawn.
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7.

Troubleshooting Procedure
Proper testing procedure by ce1tified Operators is necessary in order to provide accurate

results.
7.1

Pe1fonnauce verification: If, when perfonniug the periodic performance
verification, the iustmment falls outside the liinits of the verification, the
t1011blesl1ooting guide sho11ld be 11secl.
C~:,:.

~~·<I:,~

NOTE: This is a guide for troubleshooting perfomiauce verificatiQ:!}S outside the
verification limits and the procedure is recommended to streauumland isolate the
potential cause of the problem. Strict adherence to the g4i,dyµrt.es is not required.

,:;,~t--~·,~+.t~·

7.1.1 The three sources of u11ce11ainty ,vhen. ~ pe1fomring the periodic
perfom1ru1ce ve1ificatious using a ·wet bath s#.nulator are in the simulator
seh1p and Operator technique, the si1rn.ilator perfonnauce ve1ification
standard, and the instrnment calibration 1tself
. -!.... -=

7.1.2 If the first performance verifi~ation is o,tltsicl~:the verification limits, the
simulator setup and technique of the Operafoi- perfonniug the verification
should be evaluated. The ~i1fo_1lator should be evaluated to ensure that it is
hooked up properly, uses.. sho1i hoses, is properly waimed, is within
tempernhire, the Operato:rblow tedmique is not too hard or soft, and that
the Operator does i1?t stop blqwing until after the sample is taken.
7.1.2.1 TI1e performance \;'.erification should be nm a second time
7.1.2.2Jf the pei:foi·n,iruice verification is within the verification limits on
rhe secon,d fry, the instrument passes the pe1fonnance verification.
7.1.3 .If'tfie sec~hctperfonnance verification is outside the verification limits,
tl{en the p'e1:fonnance verification standard should be evaluated next.
·
.,.

'

7. l'.3J 111e performance verificntion standnrd should be changed to a
fresh standard.
7.1.3.2 The stamhircl should be \vanned for approximately 15 minutes, or
until the temperature is within range, and the simulator lid is as

warm as the simnlato1· jar.
7 .1.3.3 The perfonnance verification may then be repeated.
7.1.4 If the thit'cl perfonmmce verification is outside tl1e verification limits, the
instnunent mnst be taken out of service and sent to the ISPFS or an
approved service provider.
7.1.5 Upon return from se1vice, the instnunent should be recertified by ISPFS
before being: put back into service.
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7.2

Thennometers:
7.2.1

If a bubble fonns in the thermometer, the Operato1· or BTS can place the
thermometer in a freezer to draw the mercmy (or equivalent) into the bulb
of the the1rnometer. This should disperse the bubble.

_,!, ·.
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8. lVIinors in Possession/1\tlinors in Consumption Procedure
Breath testing instrnments certified by ISPFS are o1ien used in investigating violations of
Idaho Code§ 23-949 (punishment set fmth by I.C. § 18-1502) or Idaho Code§ 23-604
(punishment set forth by I.C.18-1502), wherein a person tmder twenty-one (21) yearn of
age is deemed to have possessed and consumed alcohol. Unlike the Driving U11,der the
Influence statutes and their associations with per se limits of 0.08 and 0.20, ,~tcific
level of alcohol is not required to prove a violation ofl.C. § 23-949 or §,.2~~q04. There is
no requirement that the State prove the person is impaired by alcohol. ~t(rei:, the
presence or absence of alcohol is a determining factor for proving t~/q.ffense. Therefore,
there is a different stnndard operating procedure associated withti}(sd;ype of charge. The
mc1i11 pmvose of the procedure outlined below is to rnle out ''moiitl{alcohol" as a
potential contributing factor to the results given during the b1:e:~th testing done for

MIP/i\1IC cc1ses.

·

8.1

15 minute observatiou period: TI1e monito1it'1giobseryiltiq11 period is not required
for the MIP&1IC procedure. The dup)icate samples~ s~parated by approximately
2 minutes or more and within the ·0.02 correlaticfo, provide the evidence of
consistent sample delivery, the absen~e of "mo1.ith alcohol" as well as the absence
of RF! (radio frequency i11terfere11~e) as a contributing factor to the results of the
breath test.
· ··
· ·

8.2

I\,ilP/IVIIC rnquirements:>.

;·,

8.2. l

The bre.ath alcohol test must be administered by an operator cunently
certified iu the u&e oflhat instmment.

8.2.2

The instnuueut 1ised must be certified by ISPFS.

-.8.2.2.liTbe ins!nunent only need<, to be initially certified by ISPFS. Initial
i ·,certifi.c<1tion shows that the instnunent responds to alcohols and not
' to acetone.
8.2.2.2 The iustnunent used does not need to meet other requirements set
forth in previous sections of this SOP. It does not need to be
checked regularly or periodically with any of the 0.08 or 0.20
standards.
8.2.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

8.2.4

The officer should have the individual being tested remove all loose
foreign nrnterial from their moud1 before testing. The officer may allow
the individnal to briefly rinse their mouth out with water prior to the
breath testing.
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8.2.5

8 .3

Any material containing alcohol left in the mouth duriug the entirety oftbe
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarification refer to section 8. I)

Procedure:
A complete breath alcohol test includes two (2) valicl breath samples taken from
the subject and preceded by an air blank. The duplicate breath samples do not
need !o be consecutive samples. The individual breath samples sl_l:g]Jld be 2
minutes or more apai1, to allow for the dissipation of potential uio1Jtli alcohol
.
.
contammahon.
··, ,_\ )
-:,

~-

\~~

::):_;;";'¼~.

NOTE: A deficient or insufficient smnple _dq~s>,not automatically
,:~:,,:;'·-'"
invalidate a test sample.
8.3. l

If the subject/individual fails or refuses to provide a duplicate adequate
sample as requested by the operator, the' single test result will be
considered valid.
'·

'

8.3.1.l The operator may repeat the testi1~g sequence as required by
circumstances.

8.3.1.2 The operator shoulcluse a new ~ottthpiece for each individual and
for each series'of tests_ (i.e. complete set of breath testing samples).
8.3.2 A third breath srunple isretj1i1red if the first two results differ by more than
0.02.
.

8.3.2.1'··T11eres\1ltS for duplicate breath samples should correlate within
0.02 to indicate the nbsence of alcohol contamination in the
subject's breath pathway (mouth alcohol), show consistent sample
defrvery, mid indicates the absence of RFI as n contributing factor
· to 1the breath results.
8:~.2.2 In the event that all three samples foll outside the 0.02 c01relatiou,
and the offic.er suspects that month alcohol could have been a
contributing factor, then they should administer a 15 minute
observation period and then retest the subject. If mouth alcohol is
not suspected, then the officer may reinstmct the individual in the
proper breath sample technique and retest the subject witl1out.
admi.uisteriug a 15 minute observation.

8.4

8.3.3

The operator should manually log test results and/or retain printouts for
possible use in court.

8.3.4

The iustmment sbou]d not be in passive mode for the testing of subjects
for the ptll]Joses of the prevjous sections.

Passive mode:
ldnho Breath Alcohol Standard Opernti.ng Procedure
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8.4.1

The passive mode of testing using the Lifeloc FC20 or ASID should be
used for testing liquids or containers of liquid for tl1e presence or absence
of alcohol.

8.4.2 The passive mode c.an be used for screening purposes on individuals who
are required to provide breath samples whenever requested by a law
enforcement agency. Example may include but are not -!!UJ.ited to:
probationers, work release, parolees, prison inmates, etc.
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6.0 Idaho Standard Operating Procedure
Breath Alcohol Testing

Idaho State Police
Forensic: Se"ices

Idaho llreath Alcohol Standard Operating Procedure
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Glossary
Approved Vendor: A source/provider/manufacturer of an approved premixed alcohol simulator solution shall be explicitly
approved as a vendor of premixed alcohol simulator solutions for distribution within Idaho.
Breath Alcohol Test: A series of separate breath samples provided dur·ing a breath testing sequence.
Breath Alcohol Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which
may be directed by either the instrument or the Operator, but not both, and may consist of air blanks, performance
verification, internal standard checks, and breath samples.
Breath Testing Specialist (BTS): An Operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. HTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
Certificate or Analysis: A certificate stating that the premixed ethyl alcohol solutions used for performance verification have
been tested and approved for use by the JSPFS.
Certificate or Approval: A certificate stating that an individual breath alcohol testing instrument has been evaluated by the
lSPFS and found to be suitable for forensic alcohol testing. The ce11ificate bears the signature of an Idaho State Police
Forensic Services Lab Manager, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper le.sting procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend BTS training that qualifies them to perform BTS duties related to the instrument.
Evidentiary Test: A breath test performed on a subject/individual for potential evidentiary or legal purposes. A distinction
is made between evidentiary testing and community service or training tests performed with the instrument.
Idaho State Police Forensic Sen-ices (ISPFS): Formerly known as the Bureau of Forensic Services, the JSPFS is dedicated
to providing forensic science services to the criminal justice system of Idaho. JSPFS is the administrative body for the
breath alcohol testing program per IDAP A I 1.03 .0 l.
MIP/MIC: An abbreviation used to designate minor in possession or minor in consumption of alcohol.

Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the lSPFS. Opernlor certification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual certified by the JSPFS as qualified by training to administer breath alcohol tests.
01ierator Class: /\n lSPfS-appmved training class for prospective or 1mcertified breath alcohol Operators. Currently
certified Breath Testing Specialists may teach Operator classes.
Performance Verification: A verification of the accuracy of the breath testing instrument utilizing a simulator and a
performance verification solution. Performance verification should be reported lo three decimal places. While ISPFS uses
the term performance verification, manufacturers and others may use a term such as "calibration check" or "simulator check."
Performance Verification Solution: A premixed ethyl alcohol solution used for field performance verifications. The
solution is provided by and/or approved by ISPFS.
Recertification Class: A training class for currently certified pe1·11onnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for 1111 additional 26 months.
Waiting Period/Monitoring Period/Deprivation Period/Observation Pe1·iod: 15-minute period prior to administering a
breath alcohol lest, in which an officer monitors the test subject/individual.
Idaho Breath /\lcohol Standard Operating Procedure
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Breath Alcohol Standard Operating Procedure
List of Revisions
SOP Section

Date of Revision

Tonic

2

Delete reference to ALS

June I, 1995

2

0.02/0.20 solutions

Junel,1995

3.2.1

Valid breath tests

October 23, 1995

2.1

Alco-Sensor calibration checks

May I, 1996

2.2

Intoxilyzer 5000 Calibration Checks
Effective June, 1996

May 1, 1996

2.1.2

0.003 agreement

June I, 1996

2.1.2

Operators may run calibration checks

July I, 1996

2. 1.2

Re-run a solution within 24 hours

September 6, 1996

2.1

Aii 3 soiutions run within a 24-hour period

September 6, l 996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

April 1, 1997

2.1

Ako-Sensor and Intoxilyzer 5000
calibration check

August I, 1998

2.2

Calibration checks for the lntoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August l, 1999

2

Deleted sections on relocating, repairing, recalibrating,
and loaning of instruments from previous revision.

August I, 1999

Oct. 8, 1996
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1.2, 2.1, 2.2

3

Alco-Sensor and Intoxilyzer 5000 calibration checks
Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999
August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2.1, 2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1.1.2.2

Deleted "simulator port" and ''two print cards".
Simulator temperature changed from "should"
to "must".

May 14, 2007
May 14, 2007

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

September 18, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13, 2008

2. l .2.1 and 2.2.4

2

Modified the accepted range for simulator soiutlons to
+/- l 0%, eliminating the+/- 0.0 I provision. Added
"Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
lntoxilyzer 5000 calibration is now section 2.3

February 13, 2008

2.

Modified to specifically allow use of the 0.20
during subject testing

February 13, 2008

Sections l, 2, 3

General reformat for clarification. Combined
Alcosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two (2).

December 1, 2008

2.1 .4, 2.2.3, 2.2.4, 2.2.5
And 2.2.10

Clarification: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.

January 14, 2009

2.1.3, 2.1.4.1, 2.1.9

Clarification: Added "be.fore and after" to the 0.08 and
0.20 calibration checks, within 24 hours of a subject test.
The official time and date of the calibration check is the
time and date recorded on the printout, or The time and dale

July 7, 2009

recorded in the log, whichever corresponds to the calibration
che~·k r~/'erenced in section 2.1.3 or 2. !. 4.1.
lclaho Bre111h l\lc,;ohol Standard Operaling Procedure
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History Page
Revision#

Effective date

History

0

8/20/2010

The entire SOP was rewritten to incorporate language changes regarding
performance verifications, and to clear-up ambiguities associated with
the 0.20 verification and the relevance to cases not involving an I 88004C charge. Scope and safety sections were added. Troubleshooting,
MIP/MIC sections added.

8/27/2010

Deletions and/or additions to sections 2, 4.3.3, 4.4.1, 4.4.3, 4.4.5, 4.6.1.1,
5.1.2, 5.1.4, 5.1.4.1, 5.1.5, 5.2.4, 5.2.5, 6, 6.2.1, 6.2.3, 6.2.4, 7, 7.1, 7.1.1,
7.1.2, 7.1.2.2, 7.1.3, 7.1.4, 7. 1.5, 8.

2

11/01/2010

Section 6.2 clarified for instrument specificity, added sections 6.2.2.3, 6.2.2.3.1
and 6.2.2.4, added section 8.0 for the MIP/MIC procedure, clarified section
5.1.3 for the use of 0.20 solutions, renamed document to 6.0

3

4/23/2012

Section 5.0 modified to better reflect current practices and be in agreement with
AM 1.0 for certification of premixed solutions. Updated 5.2.5 to clarify
performance verifications.
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Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope
This method describes the Idaho State Police Forensic Services (ISPFS)
procedure, for use by agencies external to ISPFS, for the analysis of breath for the
presence of volatile compounds using an approved breath testing instrument. This
method provides for the quantitative analysis of ethanol.
Following all the recommendations of this external procedure will establish the
scientific validity of the breath alcohol test. Failure to meet all of the recommendations
within this procedure does not disqualify the breath alcohol test, but does allow for the
questioning of the breath alcohol tests as it pertains to its foundation of admissibility in
court. That foundation can be set, through testimony, by a Breath Testing Specialist
expert or ISPFS expert in breath testing as to the potential ramifications of the deviation
from the procedure as stated.

3

Safety
Within the discipline of breath alcohol testing, the general biohazard safety
precautions should be followed. This is due to the potential infectious materials that may
be ejected from the mouth during the sampling of the breath. Caution should be taken so
as the expired breath is not directed towards the officer or other unrelated bystander.

4

Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments,
Operators, and Breath Testing Specialists (BTS) must be approved and certified by the
Idaho State Police Forensic Services (ISPFS). The ISPfS will establish and maintain a
list of approved instruments by manufacturer brand or model designation for use in the
state.
4. I

Approval of Breath Testing Instruments. In order to be approved and certified
each instrument must meet the following criteria:
4. I. 1 The instrument shall analyze a reference sample or analytical test
standard, the results of which must agree within +/- 10% of the target
value or such limits set by ISPFS.

Idaho Breath Alcohol Standal'd Operating Procedure
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8.2.5

8.3

Any material containing alcohol left in the mouth during the entirety of the
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarification refer to section 8.1)

Procedure:
A complete breath alcohol test includes two (2) valid breath samples taken from
the subject and preceded by an air blank. The duplicate breath samples do not
need to be consecutive samples. The individual breath samples should be 2
minutes or more apart, to allow for the dissipation of potential mouth alcohol
contamination.

NOTE: A deficient or insufficient sample does not automatically
invalidate a test sample.

8.3. J 1f the subject/individual fails or refuses to provide a duplicate adequate
sample as requested by the operator, the single test result will be
considered valid.
8.3. l .1 The operator may repeat the testing sequence as required by
circumstances.
8.3. i .2 The operator should use a new mouthpiece for each mmviauai
and for each series of tests (i.e. complete set of breath testing
samples).
8.3.2

A third breath sample is required if the first two results differ by more than
0.02.
8.3.2.1 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject's breath pathway (mouth alcohol), show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
8.3.2.2 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should administer a 15 minute
observation period and then retest the subject. If mouth alcohol is
not suspected, then the officer may reinstruct the individual in the
proper breath sample technique and retest the subject without
administering a 15 minute observation.

8.3.3

The operator should manually log test results and/or retain printouts for
possible use in court.

8.3.4

The instrument should not be in passive mode for the testing of subjects
for the purposes of the previous sections.
Idaho Breath Alcohol Standard Operating Procedure
Issuing Authority·--ISPFS Quality Manager
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8.4

Passive mode:
8.4.1 The passive mode of testing using the Lifeloc FC20 or ASIII should be
used for testing liquids or containers ofliquid for the presence or absence
of alcohol.
8.4.2 The passive mode can be used for screening purposes on individuals who
are required to provide breath samples whenever requested by a law
enforcement agency. Example may include but are not limited to:
probationers, work release, parolees, prison inmates, etc.

Idaho B,·cath Alcohol Standard Operating Procedure
Issuing Authority-·-ISPFS Quulity Manager
Revision 3 Effective 4/23/2012

Page2I of21

FELICITY KATHLEEN HAYNES

41924

111 of 389

·-------··----.

Standard Operating Procedure
Breath Alcohol Testing

Idaho State Police
Forensic Services
August 1994
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Glossary
Breath Test: A series of separate breath samples provided during a breath testing sequence.
Breath Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which may be
directed by either the instrument or the operator, but not both, and may consist of air blanks, calibration checks, internal
standard checks, and breath samples.
Breath Testing Specialist (BTS): An operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
Jdabo State Police Forensic" Services (ISPFS): Formerly known as the Bureau of Forensic Services, the ISPFS is dedicated
to providing forensic science ~ervices to the criminal justice system of ldaho. ISPFS employees are qualified to perform al\
duties ofa BTS.
Calibration Check: A check of the accuracy of the breath-testing instrument utilizing a simulator and ethanol-based
reference solution(s) provided by the ISPFS or approved vendor(s) and standardized by the ISPFS. Calibration checks should
be reported to three decimal places.
Certificate of Analysis: A certificate stating that the reference solutions used for calibration checks have been tested and
approved for use by the ISPFS
Certificate of Approval: A certificate stating that an individual breath alcohol-testing instrument has been evaluated by the
lSPfS and found to be suitable for forensic alcohol testing. The certificate bears the signature of the Idaho State Police
Forensic Services Manager/Major, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend BTS training that qualifies them to perform BTS duties related to the instrument.
O1>crator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the ISPFS. Operator cc11ification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests.
Operator Class: An ISPFS-approved training class for prospective or uncertified breath test operators. Currently certified
Bre.ith Testing Specialists may teach operator classes.
Recertification Class: A training class for currently certified personnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Reference Solution: An ethanol-based solution of known concentration provided by the JSPFS or approved vendor(s) and
standardized by ISPFS, and used to conduct calibration checks.
Simulator Cheek (SIM CHK): ls a type of calibration check that is run with each individual breath test.
Waiting Period/Monitoring Period/Deprivation Period: Mandatory 1S-minute period prior to administering a breath
alcohol tiist, in which an officer monitors the test subject.
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Breath Alcohol Standard Operating Procedure
List of Revisions
Date of Revision

SOP Section

2

Delete reference to ALS

June l, 1995

2

0.02/0.20 solutions

June 1, 1995

3.2.1
2.1
2.2

October 23, 1995

Valid breath tests
Alco-Sensor calibration checks

May l, 1996

lntoxilyzer 5000 Calibration Checks
Effective June, 1996

May I, 1996

2.1.2

0.003 agreement

June 1, 1996

2.1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

All 3 solutions run within a 24-hour period

September 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996
Oct. 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

April 1, 1997

2.1

2.1

Alco-Sensor and Intoxilyzer 5000
calibration check

August 1, 1998

2.2

Calibration checks for the lntoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August 1, 1999

2

Deleted sections on relocating, repairlng, recalibrating, August l, 1999
and loaning of instruments from previous revision.

1.2, 2.1, 2,2

Alco-Sensor and Jntoxilyzcr 5000
ii
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calibration checks
3

Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999

I.6

Operator certification record management

January 29, 2001

l,2, and 3
2.1, 2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1. J.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1. l .2.2
2. 1.2.1 and 2.2.4

Deleted "simu\ator port" and "two print cards".
Simulator temperature changed from ''should"
to "must".

May 14, 2007
May 14, 2007

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

September 18, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13, 2008

2

Modified the accepted range for simulator solutions to
+I- 10%, eliminating the+/- 0.01 provision. Added

"Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
lntoxilyzer 5000 calibr-<1tion is now section 2.3

February 13, 2008

2.

Modified to specifically allow use of the 0.20
during subject testing

Sections I, 2, 3

2.1 .4, 2.2.3, 2.2.4, 2.2.5
And 2.2.10

General reformat for clarification. Combined
Alcosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two {2).
Clarification: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.
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1. Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments, operators, and breath
testing specialists (BTS) must be approved and certified by the Idaho State Police Forensic Services
(ISPFS). The JSPFS will establish and maintain a list of approved instruments by manufacturer brand or
model designation for use in the state.
1.1

Approval of Breath Testing Instruments. In order to be approved and certified each
instrument must meet the following criteria:
l .1.1

The instrument shall analyze a reference sample or analytical test standard, the results of
which must agree within+/- 10% of the target value or such limits set by ISPFS.

1.1.2

The certification procedures shall be adequate and appropriate for the analyses of breath
specimens for the deten11ination of alcohol concentration for law enforcement.

1.1.3

Any other tests deemed necessary to correctly and adequately evaluate the instrument to
give accurate results in routine breath alcohol.

1.2

The !SPFS may, for cause, remove a specific instrument by serial number from evidential testing
and suspend or withdraw certification thereof.

1.3

Operators become certified by completing a training class taught by an ISPFS certified Breath
Testing Specialist (BTS). Certification is for 26 calendar months and expires the last day of the
26th month. Certification will allow the operator to perform all functions required to obtain a
valid breath test. It is the responsibility of the individual operator to maintain their current
certification; the ISPFS will not notify operators that their certification is about to expire.
1.3.1

Recertification for another 26-month period is achieved by completing an ISPFS
approved Operator class prior to the end of the 26th month.

I .3.2

If the individual fails to satisfactorily complete the class (including the written and
practical tests), or allows their certification status to expire, he/she must retake the
operator class in order to become re-certified.

1.3.3 Current Operator certification is voided, and the individual is not certified to run
evidentiary breath tests on the instrument i!1 question until the operator class is
completed.
1.3 .3
1.4

There are no grace periods or provisions for extension of operator certification.

Breath Testing Specialists (BTS) are Operators who have completed an advanced training
class and are ISPFS-certified to perform instrument maintenance, and provide both basic and
recertification training for instrument operators.

Revised 1/200~

FELICITY KATHLEEN HAYNES

41924

117 of 389

1.4. J To obtain initial BTS certification, an individual must be currently certified as an
Operator of that particular instrument. BTS certification is then obtained by completing
an approved BTS training class.
1.4.2 Certification is valid for 26 calendar months.

1.5

1.6

1.4.3

If BTS certification is allowed to expire, the individual reverts to certified Operator status
for 12 calendar months for that instrument. He/she may no longer perform any BTS
duties relating to that particular instrument.

1.4.4

BTS certification is renewable by attending an approved BTS training class.

1.4.5

The Idaho State Police Forensic Services may revoke BTS certification for cause.
Examples may include falsification of records, failure to perform required calibration
checks, failure to successfully pass a BTS re-certification class and failure to meet
standards in conducting operator training.

Adoption of a new instrument by an agency will require updating any BTS and Operators in
that agency.
! .5. !

A currently certified BTS may become a certified BTS for a new instrument by
completing an instrumentation class.

1.5.2

A currently certified Operator may certify on a new instrument by completing an ISPFS
approved Operator Instrumentation Class for the new instrument.

1.5.3

Individuals not currently certified as Operators must complete an Operator Class for
each approved instrument.

Record maintenance and management. It is the responsibility of each individual agency to
store calibration records, subject records, maintenance records, instrument logs) or any other
records as pertaining to the evidentiary use of breath testing instruments and to maintain a
current record of operator certification.

1.6.1 It is the responsibility of the agency to see that the said records are stored and maintained
a minimum of (3) years in accordance with IDAPA l 1.03.01.
1.6.2 The Idaho State Police Forensic Services will not be responsible for the storage of such
records not generated by it.
1.6.2.1 Records may be subject to periodic review by the Idaho State Police Forensic
Services.

2
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2.

Calibration Checks of Breath Testing Instruments

Calibration checks aid the Breath Testing Specialist (BTS) and the Idaho State Police Forensic Services
(ISPFS) in determining if a breath-testing instrument is functioning cort·ectly. Calibratlon checks are
performed using a reference sample or analytical standard of ethanol-water, wet-bath simulator solutions
prepared and analyzed by the ISPFS or an approved vendor. The ISPFS analysis establishes the target
value and acceptable range of the solutions used for the checks and includes them on the Certificate of
Analysis. Note: The ISP established target values may be different from those shown on the bottle
label
2.1

Alco-Sensor and Lifeloc FC20 - Portable Breath Testing Instrument Calibration Checks

2.1. I The Alco-Sensor and Lifeloc FC20 portable breath testing instrument calibration check is
run using approximately 0.08 and/or 0.20 reference solutions provided by the Idaho State
Police Forensic Services or approved vendor and following the procedure outlined in the
Alco-Sensor and Lifeloc FC20 instrument manuals.
2.1.2

The calibration checks using the 0.08 and 0.20 reference solutions consist of two samples
separated by air blanks.

2.1.3

A calibration check of the Alco-Sensor and Lifeloc FC20 instruments using a 0.08
reference solution must be performed within 24 hours of a subject test to be approved for
evidentiary use. Multiple breath tests may be covered by a single calibration check.

2. l.3.1 A 0.08 reference solution should be replaced with fresh solution approximately every
20 - 25 checks or every month, whichever comes first.
2.1 .4

A 0.20 reference solution should be run and results logged once per calendar month and
replaced with fresh solution appl'Oxinrntely every 20 25 checks.
w

NOTE: The 0.20 calibration check is run in suppo1t of excessive consumption: Idaho
Code section l 8-8004c.

2.1.4.1 The 0.20 reference solution check satisfies the req uircment for a calibration check
within 24 hours of a subject test. The 0.20 reference solution should not be used
routinely for this purpose.
2.1.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
that are both within +/- 10% of the reference solution target value. Target values and
ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a reference solution
(examples Include: ambient air in the sample chamber, temperature
fluctuation) the results of the initial calibration check may not be within the
3
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acceptable range, therefore the calibration check may be repeated until a pair
of satisfactory results are obtained however, if results after a total of three runs
for any solution (equivalent to six tests) are still unsatisfactory, contact the
appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results
are within the acceptable range.
2. t .6 Temperature of the simulator must be between 33.5°C and 34.5°C in order for the
calibration check results to be valid.
2.1. 7 Calibration check solutions should only be used prior to the expiration date on the label.
2.1.8

An agency may run additional calibration checks at their discretion.

2.1.9

The official time and date of the calibration check is the time and date recorded on the
printout, or in the absence oflhe printer, the time and date 1·ecorded in the log.

2.2 Intoxilyzer 5000/EN Ca1ibration Checks

lntoxilyzer 5000/EN instruments must have a calibration check with each subject test. If the
calibration check is acceptable the instrument wili be approved and the resulting breath samples
will be deemed valid for evidentiary use.
2.2. l

2.2.2

lntoxilyzer 5000/EN calibration check is run using 0.08 and/or 0.20 reference solutions
provided by the Idaho State Police Forensic Services or approved vendor and following
the procedure outlined in the Intoxilyzer 5000/EN manual.

During each subject breath test using the Intoxilyzer 5000/EN, a 0.08 calibration check
will be performed as directed by the instrument testing sequence and recorded as SIM

CHK on the printout. If the SIM CHK is not within the acceptable range for the solution,
the testing sequence will abort and no breath samples will be obtained.
2.2.3

A two sample calibration check using a 0.08 reference solution should be ran and results
logged each time a solution is replaced with fresh solution. A 0.08 reference solution
should be replaced with fresh solution approximately every 100 samples or every month,
whichever comes first.

2.2.4

A two sample calibration check using a 0.20 reference solution should be run and results
logged once per calendar month and replaced with fresh solution approximately every 2025 samples.

NOTE: The 0.20 calibration check is run in support of excessive consumption; Idaho
Code section I 8-8004c.
2.2.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
that are both within +/- 10% of the reference solution target value .. Target values and
4
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ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from, the ISPFS.

NOTE: Due to external factors associated with changing a reference solution (examples
include: ambient air in the sample chamber, temperature fluctuation) the results of the
initial calibration check may not be within the acceptable range, therefore the calibration
check may be repeated until a pair of satisfactory results are obtained however, if results
after a total of three runs for any solution (equivalent to six tests) are still unsatisfactory,
contact the appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results are within
the acceptable range.
2.2.6 Calibration check information should be entered in the instrument log. The official time
and date of the calibration check is the time and date recorded on the printout, or in the
absence of a printer, the time and date recorded on the log.
2.2.7

Calibration check solutions should only be used prior to the expiration date as marked on
the label.

2.2.8

Temperature of the simulator must be between 33.S°C and 34.5°C in order for the
calibration check results to be valid.

2.2. 9 An agency may run additional calibration checks at their discretion.
2.2.10 Recommended calibration check procedure: Run <Escape><Escape> <C> using the 0.20
reference solution, rinse and dry the simulator, refill with fresh 0.080 and run <Escape>
<Escape> <C> before putting the instrument back in service.
2.2.11 The BTS must set the correct acceptable range limits and reference solution lot number in
the instrument before proceeding with subject testing.

s
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3. Subject Testing Procedure
Proper testing procedure by certified operators is necessary in order to provide accurate results that will
be admissible in court. Instruments used in Idaho measure alcohol in the breath, not the blood, and
report results as grams of alcohol in 210 liters of breath.
3.1 Prior to evidential breath alcohol testing, the subject must be monitored for fifteen (15) minutes.

Any material which absorbs/adsorbs or traps alcohol should be removed from the mouth prior to the
start of the 15 minute waiting period. During the monitoring period the subject should not be
allowed to smoke, drink, eat, or belch/burp.
3 .1.2

The breath test must be administered by an operator currently certified in the use of the

specific model of instruinet1t used.

3.1.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or physician does
not need io be removed to obtain a valid test.

3.1.4

The operator may elect a blood test in place of the breath alcohol test if there is a failure
to complete the fifteen minute monitoring period successfuliy.

3.1.5

During the monitoring period, the operator must be alert for any event that might
influence the accuracy of the breath test.

3.1.5.1 The operator must be aware of the possible presence of mouth alcohol as
indicated by the testing instrument. lf mouth alcohol is suspected or indicated, the
operator should begin another l5"minute waiting period before repeating the
testing sequence.
3.1.5.2 If, during the 15-minute waiting period, the subject vomits or is otherwise
suspected of regurgitating material from the stomach, the 15-minute waiting
period must begin again.
3.2

A breath alcohol test includes two (2) valid breath samples taken during the testing sequence
and separated by air blanks.
NOTE: A deficient or insufficient sample does not automatically invalidate a test.
3.2.1

If the subject fails or refuses to provide a second or third adequate sample as requested by
the operator, the single test result may be considered valid.

3.2.2.1 The operator may repeat the testing sequence as required by circumstances.
3.2.2.2 The operator should use a new mouthpiece for each series of tests.
6
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3.2.3

A third breath sample is required if the first two results differ by more than 0.02.

3.2.3.1 Unless mouth alcohol is indicated or suspected, it is not necessary to repeat the 15minute waiting period to obtain a third breath sample.
3.2.4 The operator should log test results and retain printouts for possible use in court. If there
is no printout, the log page becomes the legal record of the test results.
3.2.5

If a subject fails or refuses to provide a second or third sample as requested by the
operator, the results obtained are still considered valid by the ISPFS, provided the failure
to supply the requested samples was the fault of the subject and not the operator.

3.2.6

If the second or third samples are lacking due to instrument failure, the operator should
attempt to utilize another instrument or have blc,od druwn.

7
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STATE'OF liJAitO \ 'i
COUNTY OFKOOTEH:I\Hs·s
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Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

AMENDED MOTION IN LIMINE

Defendant.
COMES NOW, the above named defendant by and through her attorney, Jay Logsdon, Deputy
Public Defender, and hereby moves the Court for an Order to suppress and preclude the
prosecuting attorney from introducing into evidence any evidence of the breath test result.
Idaho Code 18-8004(4) mandates that testing for alcohol concentration be done in
accordance with methods approved by the Idaho State Police. In supposed compliance with that
mandate and authority, the Idaho State Police has issued both "Standard Operating Procedures:
Breath Alcohol Testing," ("SOP" or "SOPs") (available at
http://www.isp.idaho.gov/forensic/documents/6.0idahoBreathAlcoholStandardOperatingProcedu
reRev3. pdf) which purports to establish procedures for the maintenance and operation of breath
testing equipment as well as training and operations manuals ("manual" or "manuals") for the
various breath testing devices, including the Lifeloc device used in this case.
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Previously, failure to abide by so-called "regulations" set forth in the standard operating
procedures and training manuals renders the test inadmissible as evidence. See, e.g., State v.

Mazzuca, 132 Idaho 868 (Ct. App., 1990) (failure to calibrate machine renders test inadmissible);
see also State v. Charan, 132 Idaho 341,343 (Ct. App., 1998); State v. Phillips, 117 Idaho 609,
613 (Ct. App., 1990); State v. Bell, 115 Idaho 36, 39-40 (Ct. App., 1988).
Previously, failure to properly run a 0.20 calibration check also resulted in the
inadmissibility of the breath result. In Re the Matter of the Driving Privileges of Christopher S.

Wilkins, Case No. CV 38364 (2 nd Judicial District ofldaho, June 2, 2008), by the Honorable
District Judge John Bradbury; see also In Re the Matter of the Driving Privileges of Kelly Gene

Burke, Case No. CV 2007-140 (2nd Judicial District of Idaho, November 14, 2007).
In Wilkins, the District Court considered the failure to properly calibrate an Intoxiiyzer
breath testing machine by only running two instead of four 0.20 calibration tests (lntoxilyzer
machines have slightly different requirements for calibration than Alco-sensors). The District
Court in Wilkins held that the breath test results were not admissible, referring to its prior
decision In Re the Matter of the Driving Privileges of Kelly Gene Burke, Case No. CV 2007-140
(2nd Judicial District of Idaho, November 14, 2007), holding that "the police are required to
conduct the appropriate number of [calibration check] tests."
Previously, Idaho case law, indicated that the requirements of the manual control where it
differs with the SOPs. In re Schroeder provided an instructive summary of how to address
conflicts between the SOPs and an operations manual and holds that the requirements of the
manual controL In re Schroeder, 147 Idaho 476 (Ct. App., 2009) (discusses conflict between
SOPs and manual and holds that the manual controls and examines the relevant caselaw).
Illustratively, in Schroeder, the Court of Appeals addressed a conflict between the SOPs for the

Page2
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Intoxilizer 5000 and the manual as it relates to the need to restart a test when the subject burps.
The Court noted:
The SOP thus made no reference to belching as a circumstance that would affect
administration of the test.
The Intoxilyzer 5000 Manual, however, specifies that belching is a
factor. It states: "During [the 15-minute monitoring period}, the
subject may not smoke, consume alcohol, eat, belch, vomit, use
chewing tobacco, or have gum or candy in the mouth. If belching
or vomiting does occur or something is found in the mouth, have it
removed and wait an additional 15 minutes. " (Emphasis added.)
Schroeder, relying on these instructions in the Intoxilyzer 5 000
Manual, contends that the monitoring period must recommence if
the subject belches, while the !TD argues that, per the SOP, only
regurgitation of stomach material requires that the monitoring
period be restarted. The !TD contends that the SOP and the
Intoxilyzer 5000 Manual should be harmonized by interpreting the
belching referenced in the Intoxilyzer 5000 Manual to include only
belching that results in the regurgitation of stomach material as
specified in the SOP.
The SOP and the Intoxilyzer 5000 Manual conflict with respect to
the circumstances in which the monitoring period must be
restarted-the Intoxilyzer 5000 Manual plainly directs that the
monitoring period must be started anew if any belching occurs, not
just belching accompanied by regurgitation. We conclude that for

matters on which they conflict, the Intoxilyzer 5000 Manual
governs. In reaching this determination, we apply well-established
standards of statutory interpretation. The first of these principles
requires that where two inconsistent statutes appear to apply to the
same subject matter, the more specific statute will control over the
more general one. Huyett v. Idaho State University, 140 Idaho 904,
908, 104 P.3d 946, 950 (2004); Westway Const.. Inc. v. Idaho
Transp. Dept., 139 Idaho 107, 115, 73 P.3d 721, 729 (2003);
Gooding County v. Wybenga, 137 Idaho 201, 204, 46 P.3d 18, 21
(2002). Here, the SOP is more general, for it applies to various
breath testing devices approved by the ISP, whereas the Intoxilyzer
5000 Jvfanual is written exclusively for that instrument and is
therefore less likely to have been written in a way that might
sacrifice specific detail for broad applicability.

See Schroeder, 147 Idaho at 480-81.
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At roughly the same time, the Court of Appeals held in Wheeler v. Idaho Transportation
Department, 148 Idaho 378 (2009) that the word "should" indicates a recommendation and not a

requirement when it appears in the SOPs.
Shortly thereafter, a succession of changes to the SOPs and the Reference Manual for the
Intoxilyzer 5000 took place. The latest changes to the SOPs were made effective at of January
16, 2013. The latest changes to the Reference Manual were made December 16, 2010.
The Reference Manual now opens with the statement:
Idaho State Police (ISP) has authority and responsibility in the
state of Idaho for the calibration and certification of instruments,
maintenance of instrumentation, quality control guidelines, and
analytical methods pertaining to the evidentiary collection of
breath alcohol samples. Idaho State Police Forensic Services
(ISP FS) is the functional unit within ISP that is authorized to
administer the Breath Alcohol Testing Program.
Analytical Methods (AM), also known as Standard Operating
Procedures (SOP), shall supersede and take legal precedent over
any and all other forms of documentation (e.g. reference
manuals, training manuals, and training materials) produced or
maintained by the Idaho State Police as it pertains to the Breath
Alcohol Testing Program in the state of Idaho. If discrepancies
exist between differing forms ofprocedural documentation, the
Analytical Method shall be the binding document. (emphasis
added).
The reference manuals produced and maintained by ISP FS are for
reference only as it pertains to the form and function of the
different breath alcohol testing instruments used within the state of
Idaho. If questions arise as to the functionality of the instrument,
the reference manual may be used to help answer those questions.
The reference manual is a reference tool used by the end user
agency to help the Breath Testing Specialists and Operators
maintain knowledge as to the functionality of the instrument and to
refresh their memories as to the different functions and options
within the different instruments.

This is evidently a direct response to the Court's holding in Schoeder. Apparently, the manuals
are no longer to be given the effect of the law.
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Similarly, the SOPs have been modified so that the word "must" has been replaced by the
word "should" in the following instances:
1. The necessity to have the correct acceptable range limits and performance verification
standard lot number set in the instrument prior to evidentiary testing- 2.2.11 (1/15/2009)
cf. 5.2.10 (1/16/2013).
2. The need to monitor the subject for fifteen minutes prior to the test to ensure there is no
alcohol being regurgitated or in the mouth. See 3.1, 3.1.5, 3.1.5.1, 3.1.5.2 (1/15/2009) cf.
6.1, 6.1.4, 6.1.4.1, 6.1.4.2 (1/16/2013).
These changes occurred between the April 23, 2012 version of the SOPs and the latest
installment.
No indication is given for the reasoning behind these revisions. Presumabiy, a person
facing a criminal charge would prefer that strict and careful procedures be used when the police
are breath testing. It is certainly not the case that these are not important parts of breath testing.
Mouth alcohol is an enormous issue with breath testing. See Caddy, Sobell, and Sobell, Alcohol
Breath Tests: Criterion Times for Avoiding Contamination by 'Mouth Alcohol', 10(6)
BEHAVIOR RESEARCH METHODS AND INSTRUMENTATION 814-18 (1978); Breath-Alchohol
Concentration May Not Always Reflect the Concentration of Alcohol in Blood, 18 J.
ANALYTICAL TOXICOLOGY 225 (July/Aug. 1994); Colorado Department of Health, 6(11)
Drinking/Driving L. Letter 5 (May 29, 1987); Kechagias, Jonsson, Franzen, Andersson & Jones,
Reliability of Breath-Alcohol Analysis in Individuals with Gastroesophageal Reflux Disease,
44(4) J. FORENSIC SCIS. 814 (1999); Gaylard, Sambuk & Morgan, Reductions in Breath Ethanol
Readings in Normal Male Volunteers Following Mouth Rinsing with Water at Differing
Temperatures, 22 ALCOHOL & ALCOHOLISM 113 (1987); P. Price, Intoxilyzer: A Bread Testing
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Device?, 15(4) Drinking/Driving L. Letter 52 (1996) (slope detector failures); Ethanol Content of
Various Foods and Soft Drinks and their Potential for Interference with a Breath-Alcohol Test,
22 J. ANALYTICAL TOXICOLOGY 181 (May/June 1998); Michael P. Hlastala, Ph.D., Wayne J.E.
Lamm, M.A. and James Nesci, J.D., The Slope Detector Does Not Always Detect the Presence
of Mouth Alcohol, THE CHAMPION, (National Association of Criminal Defense Lawyers), 57-60
(March 2006).
The defendant would direct the Court's attention to the warnings of Judge Lansing,
dissenting in Wheeler.
It is helpful to begin with a brief review of the development of the
statutory law concerning testing of drivers for alcohol
concentration in the breath, blood or urine. In 1972, when the DUI
statutes were codified in Title 49 of the Idaho Code, the legislature
added the following provision to J.C.§ 49-1102: "Chemical
analysis of blood, urine or breath for the purpose of determining
the blood alcohol level shall be performed by a laboratory
operated by the Idaho department of health or by a laboratory
approved by the Idaho department of health under the provisions
of approval and certification standards to be set by that
department. " 1972 Idaho Sess. Laws, ch. 155, § 1 at 342. The
stated purpose of the amendment was to "provide for better
uniformity and accuracy" in testing. Statement ofPurpose, HB 580
(RS 3616) (1972). The DUI statutes were later recodified into Title
18, and in 1987, the legislature added the following provision to
IC.§ 18-8004(4):

Notwithstanding any other provision of law or rule of court, the
results of any test for alcohol concentration and records relating to
calibration, approval, certification or quality control performed by
a laboratory operated or approved by the Idaho department of
health and welfare or by any other method approved by health and
welfare shall be admissible in any proceeding in this state without
the necessity of producing a witness to establish the reliability of
the testing procedure for examination.
1987 Idaho Sess. Laws, ch. 122, § 2 at 247, 249-50. The legislative
purpose of this provision making the test results admissible in
judicial proceedings without witness testimony concerning the
reliability of the testing equipment and procedure was, in part, to
AMENDED MOTION IN LIMINE
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"make the practice uniform around the state ... and to avoid the
'economic burden to the state to have to furnish witnesses to
provide superfluous verification. ' " Statement of Purpose, HB 284
(RSI 3389) (1987). Subsequently, the responsibility for setting
testing standards for laboratories and other test methods was
shifted to the Department of Law Enforcement, 1988 Idaho Sess.
Laws, ch. 47, § 4 at 54, 65, which was later renamed the Idaho
State Police (ISP). 2000 Idaho Sess. Laws, ch. 469, § I at 1450,
1456.
As the legislative statements ofpurpose indicate, this statutory
scheme is intended to streamline trials and reduce the costs of
prosecution while at the same time assuring the accuracy of the
tests. It can meet this objective and can accord with due process
and demands offundamental fairness only if there actually exist
promulgated standards for administration of BAC tests that
ensure accurate and reliable test results. (emphasis added). In
other words, the quid pro quo for the convenience and economy of
admitting test results pursuant to IC§ 18-8004(4) is that the ISP
must promulgate ascertainable standards that, if complied with,
will yield accurate BAC testing.

If a driver fails a breath test that was administered in conformity
with ISP standards, significant consequences follow for the driver,
quite apart from any prosecution for driving under the influence.
The individual's driver's license is immediately seized by a law
enforcement officer and the driver will be given a notice of
suspension and a temporary driving permit. IC § 18-8002A(5)(a).
If no hearing is requested, the driver's license will be suspended by
the Idaho Transportation Department for a period of 90 days for
the first failure of an evidentiary test and for a period of one year
for a second and any subsequent failure of an evidentiary test
within afive-year period. IC§ 18-8002A(4).FN5 The driver has a
right to request a hearing within seven days of the notice of
suspension. l C § 18-8002A(7). If a hearing is requested, the
burden will be upon the driver to show cause why the license
should not be suspended. IC. § J8-8002A (7). A driver may do this
by showing, among other things, that the BAC test administered by
the officer was "not conducted in accordance with the
requirements of§ 18-8004(4). "IC§ 18-8002A(7). The hearing
will be an informal proceeding before a hearing officer designated
by the Idaho Transportation Department, IC§ 8002A(7). Because
this administrative hearing is not a criminal or judicial
proceeding, the constitutional protections afforded to one charged
with a crime do not apply-there is no right to appointed counsel for
the indigent nor any right to confront adverse witnesses. In
addition, the rules of evidence that govern judicial proceedings do
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not apply, JC§ 67-5251, JR.E. JOJ(b), and the burden ofproof
rests on the driver rather than on the State. JC§ 18-8002A(7).
FN5. Restricted driving privileges may be allowed after a first test
failure. JC§ 18-8002A(4).

The ISP has not formally promulgated administrative rules
prescribing testing equipment or requirements for its maintenance
and operation. Instead, the ISP has announced its approved breath
testing methods through standard operating procedures manuals
and training manuals describing how to use approved breath test
instruments, including the Intoxilyzer 5000. See I.D.A.P.A.
11. 03. 01. OJ 3. 03. FN6 As to the Intoxilyzer 5000 that is at issue
here, the standards are found in the Standard Operating
Procedures Manual (SOP). This Court has treated such documents
as "rules" for purposes ofjudicial review because they constitute
the only materials by which the ISP has acted upon the JC § l 88002A (3) authorization for the ISP to "prescribe by rule"
approved testing instruments and methods.
FN6. This administrative regulation promulgated by the Idaho
State Police states:
"Breath tests shall be administered in conformity with standards
established by the department. Standards shall be developed for
each type of breath testing instrument used in Idaho, and such
standards shall be issued in the form ofstandard operating
procedures and training manuals. "

One of the ISP standards for maintenance and operation of the
Intoxilyzer 5000, and the one at issue here, is expressed in SOP
2.2.1.1. 2.1, which states, "The 0. 08 solution should be changed
approximately every 100 calibration checks or every month
whichever comes first. " The referenced 0. 08 solution is a solution
that is used to calibrate the Intoxilyzer 5000 instrument to ensure
that it will accurately measure a test subject's breath alcohol
content. The point of contention here is the meaning of the word
"should" in this directive.
The majority holds that the word is recommendatory, not
mandatory. While I agree that "should" in many contexts connotes
only a recommendation, not a requirement, its interpretation must
depend upon the context and the purpose of the provision in which
the word appears. In my view, the majority's interpretation that
"should" as used in the SOP denotes only actions that are
recommended but not mandatory-and hence are optional-is not a
reasonable interpretation of the ISP's intent and is not consistent
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with other sections of the SOP which make it plain that proper
calibration is essential to the accurate functioning of the
lntoxilyzer 5000. These other sections include SOP 1.2, which
states, "Each approved breath-testing instrument is approved or
disapproved for evidentiary testing based on the results of
calibration checks performed as described in Section II " SOP
1.2.1.2 states that for an lntoxilyzer 5000, "a valid calibration
check must be performed with every breath test. " SOP 1. 2. 2
provides "if a calibration check produces results outside the
acceptable range of values, the instrument may not be approved
for evidentiary use for breath tests associated with that calibration
check. " By these provisions, the ISP has plainly acknowledged that
proper calibration, with a properly constituted calibration
solution, is necessary to insure accurate test results. Hence, there
is a clear recognition and intent that some standards are required
for such calibration and calibration solutions.

But a "standard" that is merely a recommendation, and hence
optional, is no standard at all-it is merely something that the
officers maintaining and operating the Intoxilyzer 5000 may do if
they wish or may disregard. (emphasis added). As noted in
footnote 4 of the majority opinion, the SOP uses the word
"should" numerous times throughout the provisions governing use
of the lntoxilyzer 5 000 and another type of equipment, the AlcoSensor. If this word conveys only a recommendation and not a
requirement, then despite the acknowledgement in the SOP that
proper calibration is essential for the accurate operation of the
instrument, the ISP has adopted no actual ascertainable standard
for the frequency with which the calibration solution must be
changed for either the lntoxilyzer 5000 or the Alco-Sensor (SOP
2.1. 4.1.1 and 2. 2.1.1. 2.1), for the simulator temperature for
calibration checks of either the lntoxilyzer 5000 or the Alco-Sensor
(SOP 2.1. 2.1 and 2. 2.4), for whether the operator need check the
temperature before conducting a calibration check (SOP
2.1.2.1.1),for whether or when the Alco-Sensor must be taken out
of service after unsatisfactory calibration check runs (SOP
2.1. 2. 2.1.1), for whether calibration solutions for the Alco-Sensor
and the lntoxilyzer 5000 may be used after the expiration date on
the label, or, if so, for how long thereafter (SOP 2.1. 4 and
2. 2.1.1.1), for whether calibration solutions for the lntoxilyzer
5000 may be used when they do not produce values in an
acceptable range (SOP 2.2.1.1.2),for whether the calibration
check information must be entered into an instrument log (SOP
2.2.3.1), for whether the person monitoring the subject during the
fifteen-minute waiting period before administration of the breath
test must be a certified breath test operator (SOP 3.1.1), andfor
AMENDED MOTION IN LIMINE
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whether a new mouthpiece need be used for repeat tests (SOP
3.2.2.2). In other words, if "should" means "optional," then the
ISP's "standards" for use of the lntoxilyzer 5000 are full of gaping
holes-and seeming contradictions between the obvious
acknowledgement that proper calibration is necessary for reliable
test results and the utter absence of any defined standards for
conducting such calibrations. The majority opines that to interpret
"should" as meaning "must" would render the distinction between
the two words "meaningless and illusory. " I respectfully respond
that to interpret the word "should" in this circumstance as merely
recommendatory and optional, renders "meaningless and
illusory" every provision of the SOP in which that word is used.
This could not possibly comply with the ISP's statutory
responsibility to prescribe "requirements" for evidentiary testing
and calibration of testing equipment under I. C. §§ 18-8002A(3)
and 18-8004(4). And if there are no adequately defined
requirements, then the Intoxilyzer 5000 breath tests results are
not admissible under J.C.§ 18-8004(4) because there is then no
defined "method" approved by the ISP. (emphasis added).

Id. at 386-89, citing Schroeder, 147 Idaho at 479 n. 3; Archer v.
State, Dep't ofTransportation, 145 Idaho 617, 620-21
(Ct.App.2008); State v. DeFranco, 143 Idaho 335,337
(Ct.App.2006).

It is also interesting to note that the ISP, by using SOPs in the place ofregulations, has
made an end-run around the requirements of the Idaho Administrative Procedures Act,
specifically LC. §§ 67-5220 - 67-5232 and LD.A.P.A. 44.01. Thus, the various changes the ISP
makes to its breath testing procedures receive no public scrutiny prior to implementation, which
seems to fly in the face of what the legislature had in mind in passing LC.§ 18-8004(4).
For the above reasons, the ISP has failed to comply with the requirements of LC. § 188004(4) and provide proper rules by which the reliability of breath testing can be established.
This lack of standards and controls and total lack of public oversight of the method the ISP uses
vitiates the legitimacy of such tests granted by the legislature to the ISP and makes all such
testing too unreliable for use at a criminal trial under LC. § 18-8004.
AMENDED MOTION IN LIMINE
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WHEREFORE, the Defendant requests the Court enter an Order precluding the prosecutor from
introducing into evidence the breath test results. Defendant respectfully requests the right to
present oral argument and evidence and cross-examine the Plaintiff and its witnesses/affiants at
any hearing held hereon. Requested time for hearing is 15 minutes.

,,,..
DATED this-~-~:>
1_ _ day of April, 2013.

THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

~-;;#

JA~SD
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by
piacing a copy of the same as indicated below on the j
day of April, 2013, addressed to:

~'U-J

Kootenai County Prosecutor 446-1833
Via Fax
"{J
Interoffice Mail
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STATE Of IOAHO
)
COUNTY Of' KOOTENAHSS
FILED:

Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

2013 APR 15 PH 3: 00

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,
V.
FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

AMENDED SUPPLEMENTAL MATIERAL
FOR DEFENDANT'S MOTION IN LIMINE
AND MOTION FOR JUDICIAL NOTICE

'\

. I

)
Defendant.

COMES NOW, the above named defendant by and through her attorney, Jay Logsdon, Deputy
Public Defender, and provides the Court and opposing counsel with the following supplemental
material in support of her motion for an Order to preclude the prosecuting attorney from
introducing into evidence any evidence of the breath test result. The defendant further moves
that the Court take judicial notice of these documents under 1.R.E. 201.
The following documents are attached and incorporated by reference:
Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 1/15/2009;
Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 4/23/2012;
AMENDED SUPPLEMENTAL MATERIAL FOR DEFENDANT'S
MOTION IN LIMINE AND MOTION FOR JUDICIAL
NOTICE
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Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 1/16/2013;
Idaho State Police Forensic Services, Idaho Intoxilyzer 5000 Series Reference Manual, effective
date 12/16/2006.
The National Highway Traffic Safety Administration produces a manual for students and
instructors used nation-wide to train officers on how to do field sobriety testing. Attached is a
copy of a summary of the changes made to the manuals between 2004 and 2006. On page four,
the Court will find that the instructor manual was changed to read
For training purposes, the SFST's are not at all flexible. They
must be administered each time, exactly as outlined in this course.
This change to stricter application of the testing was based on an Ohio Supreme Court opinion.
See id. It would appear that the National Highway Traffic Safety Administration does not share
or support the Idaho State Police's practice of deregulating in the face of officers failing to
properly administer testing.

DATED this

l

fJ

day of April, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:
DEPUTY PUBLIC DEFENDER
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same as indicated below on the } ~ day of April, 2013, addressed to:
Kootenai County Prosecutor FAX 446-183 3
Via Fax
~ Interoffice Mail
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MOTION IN LIMINE AND MOTION FOR JUDICIAL
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2004 and 2006 Standardized Field Sobriety
Testing (SFST) Revisions
ln 2004 and 2005 several workgroups convened at the request of the National Highway
Traffic Safety Administration (NHTSA) to review the Standardized Field Sobriety Testing
(SFST) curriculum and make needed updates and revisions.
The attached information reflects the revisions completed by the various workgroups. The
revisions listed were approved by the International Association of Chiefs of Police (lACP)
DRE Technical Advisory Panel (TAP) and implemented into the September 2004 and
February 2006 SFST curriculum.
SFST revisions contacts:
National Highway Traffic Safety Administration (NHTSA):
Dean Kuznieski,
NHTSA
Enforcement and Justice Services Division,
400 7 th Street, S.W.,
Washington, DC 20590
Telephone: 202-366-9835
Fax: 202-366-2766
E-mail: Dean.Kuznieski@dot.gov

Bob Hohn
NHTSA
Impaired Driving Division
400 Jth Street, S.W.
Washington, DC. 20590
Telephone: 202-366-9712
Fax: 202-366-2766
E-mail: bob.hohn@dot.gov
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SFST Instructor Training Manual
Administrators Guide

D

Section E.

Guidelines for Controlled Drinking Practices

The fourth paragraph on page 14 deals with volunteers wearing contact lens.
Since the wearing of contact lens is no longer a factor in HGN testing, this
paragraph was removed.
The fifth paragraph of Section E 2, states that volunteers should be brought to
the training facility two hours before the practice session begins. This was
revised to read three hours before the practice session begins to allow for
proper preparation and alcohol assimilation into the blood stream.
Guidelines for achieving target BAC's, Page 14 Section E-3.
Table for achieving target BAC's was adjusted to target impairment levels at
or about 0.13 BAC. The table was also adjusted to include the recommended
number of drinks (over a three-hour period) for both men and women based
on the following weights:

WEIGHT
110
120
130
140
150
160
170
180
190
200
210
220
230
240
250

MEN
5
6
6
7
7

WOMEN
4
5

8
8

6
7
7
7
8

9
9

10
10

5
5
6

8

8
9
9

10
11
11
12

10

The last sentence in the first paragraph on page 15 was deleted. This change
was made to help minimize the chances of volunteers getting sick due to
drinking too fast.
Page 17 second paragraph was revised to read that only the IACP/NHTSA
Option tapes are approved for the SFST instruction.
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SFST Instructor Training Manual

D

Session I: Introduction and Overview

Definition of Vertical Gaze Nystagmus was revised in Glossary of Terms
to be consistent with the DRE definition.
D

Session II: Detection and General Deterrence

Page 11-1, Part A., 2.b. was revised to reflect most current FARS data.
Revised to read, '1ln 2002, alcohol related fatalities rose to 17,419,
representing 41 percent of all traffic fatalities."
Added an Instructor's note to reflect, "NHTSA 2002 FARS data."
PowerPoint slide II -2 was revised to reflect new data.
PowerPoint II -6 was revised to read:
"In 2002, alcohol VJas involved in approximately 41 percent of ail fatai
crashes, 9 percen1 of all reported injury crashes and 6 percent of all
crashes. Fifty-four percent of all fatal crashes on weekends were
alcohol related."
"These alcohol related fatalities represent an average of one alcoholrelated fatality every 30 minutes. Based on the most current cost data
available, these alcohol~related fatalities cost society approximately $54
billion in lost productivity, medical expenses, property damage and
other related expenditures."

Page 11-20, Subpart 3., Dose-Response Relationships, subpart a. (4) & (5).
Part (4) was revised to reflect 0.08 BAC and revised to read: The so-called
1
' illegal limit" of BAC is 0.08 in all states.
PowerPoint 11-23 was revised to reflect .08 BAC.
Section 3 a (5) on page 11-20 was also revised to reflect the 0.08 reference.
Section will now read "If a person has a BAC of 0.08 it means there are
0.08 grams of pure ethanol in every 100 milliliters ("percent") of his/her
blood."
·
Added instructor note: The term 11 percent" is sometimes informally used
because the concentration is determined in units of one hundred.

3
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However, instead of being a "true" percent, the actual units are
measured in mass (grams) of ethanol per volume (milliliters) of blood.
Subpart 3., b., page 11-20, was revised to reflect the 0.08 reference.
Subpart 3., b. (3) was revised to reflect 0.08 reference to read: "It is
estimated that a person would have to consume four cans of beer, four
glasses of wine or four shots of 80-proof whiskey in a fairly short period
of time to reach a SAC of 0.08."
To clarify the statement in b. (3) an Instructor's Note was added to read,
"Remind students of the numerous factors which determine actual
BACs, (i.e., sex, weight, height, etc.)."
Subpart 3., b. (6) was revised to reflect 0.08 to read: "If one of the shot
glasses was filled with pure ethanol and the other half-filled, there would
be enough of the drug to bring an average man's BAG to 0.08."

D

Session Ill: The Legal Environment
The Instructor's Note on page 111-14, opposite 7 b. was revised to read: "For
training purposes, the SFST's are not at all flexible. They must be
administered each time, exactly as outlined in this course."
Added 7 c to read; "This decision was based upon an older edition of this
manual and was a strict interpretation by the court."
Also added Instructor Note across from 7 c. to read: "Regarding Homan and
State vs. Schmitt, 101 Ohio St 3d 19, 2004."
Attachment A at the end of Session Ill entitled "Horizontal Gaze Nystagmus
State Case Law Summary" was updated by the National Traffic Law Center.

D

Session IV: Overview of Detection, Note Taking and Testimony
No revisions

D

Session V: Phase One -- Vehicle In Motion
Added instructor note to page V~12, in Part E in the Typical Reinforcing Cues
of the Stopping Sequence, opposite item 2 in the instructor's column that
addresses the fleeing operator (as noted on slide V-8).

4
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The Instructor's note added was "Point out here the dangers inherent with
fleeing operators. If time allows, review agency's pursuit policy. 11
PowerPoint slide V-9 was corrected to read: "Phase One: Task Two."

D

Session VI: Phase Two- Personal Contact

No revisions
D

Session VII: Phase Three - Pre-Arrest Screening
The Section on Gaze Nystagmus, Horizontal Gaze Nystagmus - Definition,
Concepts and Demonstration(Parts C and D) were moved forward, becoming
Parts B and C. Part B., Divided Attention Tests: Concepts, Examples,
Demonstrations were moved to Part E. Parts A, F & G remain the same.
The restructuring of this section puts the introduction to HGN section first to
be consistent with other Sessions {i.e. VIII) and the standardization concept.
The order of the PowerPoin1 slides for this Session were aiso revised to
coincide with the changes mentioned above.
Added Instructor Note at the end of Section C to suggest the showing of the
video entitled, "The Truth Is In the Eyes" (8 minutes and 50 seconds).

D

Session VIII: Concepts and Principles of the SFST's
Page Vlll-5, C., Horizontal Gaze Nystagmus, 1.,b., (first bullet), the word
"usually" was deleted and replaced with "generally"
PowerPoint slide Vl!l-10 the two asterisks after Horizontal Gaze were deleted
since there is no reference.
Page Vil 1-7, Section C 3d, an Instructor Note was revised to include current
research on positional alcohol nystagmus. The revised Instructor Note reads;
"In the original HGN study, research was not conducted for performing
HGN on people lying down. Current research demonstrates that HGN

can be performed on someone in this position." "See Attachment A,
page 5, #33, ""Nystagmus Testing in Intoxicated Individuals.""
References to PAN I and Pan II were moved into the instructor notes section.
Page VII 1-10, 3e, the new definition of Vertical Gaze Nystagmus was added .

5
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Page Vlll-10, under Vertical Gaze Nystagmus (second bullet), the word
"produce" was changed to "cause." Also, in the instructors note opposite
Vertical Gaze Nystagmus, the word "induce" was changed to "cause."
Page Vlll-13, 5., in the Administrative Procedures for Horizontal Gaze
Nystagmus, the second paragraph was revised to read: "It is important to
administer the Horizontal Gaze Nystagmus test systematically using the
following steps to ensure that nothing is overlooked."
An Instructor's Note was added opposite this paragraph which reads, "There
are 10 steps in the systematic administration of the Horizontal Gaze
Nystagmus test."
Page VI 11~13, Section 5 a., the words "Step I: Check for eyeglasses" were
added. In 5 b., the words "Step II: Verbal Instructions" were added.
Page Vlll-14, in Section 5 c., the words "Step Ill: Positioning the Stimulus"
were added. In 5 d., the words "Step IV: Equal Pupil Size and Resting
Nystagmus" were added. in 5 e., the words "Step V: Tracking" were added.
In Section 5 f., the words "Step VI: Lack of Smooth Pursuit" were added. In
Section 5 g., the words "Step VII: Distinct and Sustained Nystagmus at
Maximum Deviation" were added.
Page Vlll-15, Section 5 h., the words "Step VIII: Onset of Nystagmus Prior
to 45 Degrees" were added. In Section 5 i., the words "Step IX: Total the
Clues" was added. In Section 5 j., the words "Step X: Check for Verticai
Nystagmus" were added.
The Instructor's Note directing the instructor to place different sized coins on
an overhead projector, which had been on page Vlll-13 was removed.
PowerPoint Slide Vlll-11 was changed to reflect changes made.
Page Vlll-16, the Instructor Note across from Section 6 a was revised to read:
"It is important that students start with the subjects left eye first. Then
check the right eye for the same clue. This procedure should be used for
all three clues."
Instructor Note across from Section 6 b was revised to direct the instructors to
remind the students to check each eye twice for each clue.

6
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Page Vlll-17, the word "testing" was replaced with "checking" in 6 d.
Page Vlll-17, the analogy of windshield wipers going across a wet windshield
was added to the instructor notes addressing smooth pursuit.
Page Vlll-18, first bullet in (1) was revised to .read: "It is necessary to move
the object smoothly in order to check the eyes ability to pursue
smoothly."
Page Vlll-22, in the first bullet in Section f., the words "the test of' were
replaced with "check for."
Page Vlll-34, opposite the bullets on administering VGN, an instructor's note
was added which reads: "Remind students to make two checks for

Vertical Nystagmus. 11
Page Vlll-42, the instructors note section across from 8 h (first bullet), which
read "If suspect can't do test record as if all eight clues were obseNed" was
revised to read: "If suspect can't do the test, record observed clues and
document the reason for not compieting the test, e.g. suspect's safety."
Page Vlll-50, Section G 8(h) in the instructors note section which read,
"Record as if all four clues were observed" was revised to read, "If suspect
can't do the test, record observed clues and document the reason for
not completing the test, e.g. suspect's safety."
Page Vlll-58, an instructor note was added across from section d to read:
"Instruct students to place a letter "M" at bottom of vertical line to
indicate missed heel to toe."
Page Vlll-64, in the "Test Your Knowledge" examination, in questions #4, #9
and #13, the words "Per the original research" were inserted at the
beginning of the questions.
PowerPoint slides Vlll-21 and 25 were revised to reflect the scoring revisions
to the Walk & Turn and One Leg Stand tests.
Attachment to Session VIII was updated to include the following studies:

1. "Nystagmus Testing in Intoxicated Individuals" - November 2003, by
Citek, Ball and Rutledge.

7
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2. "The Robustness of the Horizontal Gaze Nystagmus (HGN) Test" 2004, U.S. Department of Transportation.
D

Session IX: Test Battery Demonstrations

No revisions

D

Session X: Dry Run Practice Sessions

Added a reference to check for resting nystagmus to Step 2 of the Student
Proficiency Examination form. (Attachment A).
D

Session XI: Testing Subjects Practice - First Session

No revisions

D

Session XI-A: Testing Subjects Practice - First Session (Options)
Added the SAC results and SFST scoring clues for each of the volunteer
drinkers.

D

Session XII: Processing The Arrested Suspect and Preparation For Trial

No revisions

D

Session XIII: Report Writing and Moot Court
No revisions

D

Session XIV: Testing Subjects Practice - Second Session

No revisions

D

Session XIV-A: Testing Subjects Practice - Second Session (Option
Two)

Added the SAC results and SFST scoring clues for each of the volunteer
drinkers.
D

Session XV: Review and Proficiency Examinations

Page XV-1, A, 1., c. revised to read, "Nystagmus is caused by alcohol
and/or other drugs and some medical conditions/'

8
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Page XV-2, added an instructor note opposite 5.,d., to read: "Remind
students to conduct a second pass the same as the first."

Page XV-3, added an instructor note opposite 6.g., to read: "Remind
students to conduct a second pass the same as the first."
Page XV-4, added an instructor note opposite 8.c., to read: "Based on the
original research. 11
Page XV-6, added an instructor note opposite 4.c., to read: "Based on the
original research."
Page XV-7, added an instructor note opposite 4.c., to read: "Based on the
original research."
PowerPoint slides XV-10 and XV-14 were revised to reflect the scoring
changes for the Walk and Turn and One Leg Stand tests.
In Attachment A, the Student Proficiency Examination, the word "repeat" was
placed in brackets and entered after Item #3. (Checking for equal tracking).

D

Session XVI: Written Examination and Program Conclusion
The DWI Detection and Standardized Field Sobriety Testing Post-Test was
changed to Attachment A
The DWI Detection and Standardized Field Sobriety Testing Remedial Test
was changed to Attachment B.
Question 11, page 2 of the Remedial Test was revised along with the
attached answer sheet to reflect the scoring changes for the Walk and Turn
Test.

SFST Student Training Manual
D

Session I: Introduction and Overview
Revised definition of Vertical Gaze Nystagmus in the Glossary of Terms attachment
to: "An up and down jerking of the eyes which occurs when the eyes gaze
upward at maximum elevation."

9
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D

Session II: Detection and General Deterrence

Page 11-1, the first paragraph last sentence was revised to reflect most current
Fatal Accident Reporting System (FARS) data. Revised to read, "In 2002,
alcohol related fatalities rose to 17,419, representing 41 percent of all
traffic fatalities. (NHTSA 2002 FARS data}"
Page 11-17 Dose-Response Relationships section, the first paragraph was
revised to reflect 0.08 BAG information. Added: "If a person has a SAC of
0.08 it means there 0.08 grams of pure ethanol in every 100 milliliter
("percent") of his/her blood."

D

Session Ill: The Legal Environment

Page 111-9 Ohio v. Homan was changed to read: "State v. Homan."
Page 111-10, under State v. Homan, added two sentences at the end of the first
paragraph to read: "This decision was based upon an older edition of this
manual where an ambiguous phrase was strictly interpreted by the
court. The phase in question only applied to the use of the SFST's for
training purposes."

Attachment A at the end of Session Ill entitled "Horizontal Gaze Nystagmus
State Case Law Summary" was updated by the National Traffic Law Center.
D

Session IV: Overview of Detection, Note Taking and Testimony
The DWI Investigation Field Notes form {Page IV-11) was revised to include
Vertical Nystagmus under IV. (Also revised in all other sessions where the
Field Investigation form is provided).

D

Session V: Phase One - Vehicle In Motion

No revisions

D

Session VI: Phase Two - Personal Contact

No revisions

D

Session VII: Phase Three - Pre-Arrest Screening

The section on Nystagmus and Divided Attention Tests were revised to reflect
Nystagmus first followed by the Divided Attention tests. The definition of

10
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Vertical Gaze Nystagmus (VGN) on Page Vll-6, last paragraph, was revised
to reflect the new definition. The restructuring of this section makes the testing
sequence consistent with other sessions and reinforces standardization.

D

Session VIII: Concepts and Principles of the SFST's

Page Vlll-4 section 2 (2), the explanation of Vertical Nystagmus was revised
to follow the new definition.

Page Vlll-5 under "Procedures to Access Possible Medical Impairment", a
reference to checking for Resting Nystagmus was added.
Page Vlll-5, section 2, the words "and Sustained" were added after the word
"Distinct." "Sustained" was also added following word "distinct" in second
sentence.
Page Vlll-6, the last two paragraphs were revised to reflect the proper
sequence of the medical checks prior to checking for the three clues of HGN.
Page Vlii-7, second paragraph, added word "sustained" after word "distinct"
in first sentence.
Page Vlll-7, the box containing the administrative procedures for conducting
the HGN test was changed to reflect the revised 10 step procedure.
Page Vlll-9, Procedures for Walk and Turn Testing, 1. Instruction Stage,
fourth instruction bullet was revised to read: "Maintain this position until I
have completed the instructions. 11
Page VI 11-11, first paragraph following section H was revised to include new
scoring for the Walk and Turn Test. Revised to read: "If suspect can't do the
test, record observed clues and document the reason for not completing
the test, e.g. suspect's safety."

Page Vlll-12, section 2, first bullet of the instructions was revised to read:
"When I tell you to start, raise one leg, either leg, with the foot
approximately six inches off the ground, keeping your raised foot
parallel to the ground."
Page Vlll-13, section 3, the note following D was revised to read: "If suspect
can't do the test, record observed clues and document the reason for
not completing the test, e.g., suspect's safety."

11
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Page Vlll-13, second paragraph under "Note" was revised to include the
words: "Based on original research."
Page Vlll-14, words "and sustained" were added to the Horizontal Gaze
Nystagmus box.
Page Vlll-17, the last sentence that made reference to recording eight clues if
a person cannot complete the Walk and Turn Test was removed.
Page Vlll-19, the last sentence which made reference to recording four clues
if a person cannot complete the One Leg Stand Test was removed.
Page Vlll-20, questions #4, #9 and #13 in the "Test Your Knowledge" section
were revised to include the words "Per the original research."
Attachment B, "Scientific Publications and Research Reports Addressing
Nystagmus" two new research papers; 1) "Nystagmus Testing in
Intoxicated Individuals", Citek, Ball and Rutledge, 2003., and 2) "The
Robustness of the Horizontal Gaze Nystagmus (HGN) Test", U.S.
Department of Transportation, 2004 were added.

D

Session IX: Test Battery Demonstrations

No revisions

D

Session X: Dry Run Practice Sessions

Page X-3, added a reference to check for Resting Nystagmus in step #2.

D

Session XI: Testing Subjects Practice - First Session

No revisions

D

Session XI-A: Testing Subjects Practice - First Session (Options)

No revisions
D

Session XII: Processing The Arrested Suspect and Preparation For Trial
No revisions

D

Session XIII: Report Writing and Moot Court

12
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No revisions

D

Session XIV: Testing Subjects Practice - Second Session
No revisions

D

Session XIV-A: Testing Subjects Practice - Second Session (Option
Two)
Added a reference to check for resting nystagmus in Step #2 of the Student
Proficiency Examination form on Page XIV-3.

D

Session XV: Review and Proficiency Examinations
Added a reference to check for Resting Nystagmus in Step 2 of the Student
Proficiency Examination form (Attachment A, page 1 ).

D

Session XVI: Written Examination and Program Conclusion

D

Introduction to Drugged Driving
Page 3, section 3, Frequency of Drug Use; revised drug use data in last two
paragraphs to include current Substance Abuse and Mental Health Services
Administration (SAMHSA) data.
Page 4, included update drug use data from the National Household Survey
on Drug Abuse (NHSDA).
Page 5, section B, added "Resting Nystagmus'' as first bullet in first
paragraph. Added definition and explanations of resting nystagmus under the
bullets.

Pages 5 through 10, replaced the words "usually will" w·1th the word
"generally" when describing the effects of various drug categories.
Page 6, added explanation of early angle of onset of nystagmus under the
PCP bullet. Also added reference to "Restlng Nystagmus."
Section 3 - Hallucinogens; action revised to read: "Hallucinogens are drugs
that affect a person's perceptions, sensations, thinking, self awareness
and emotions." Also added to drug charts at end of the session.

13
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Added the revised definition of hallucinogens from the Random House
College Dictionary (Revised Edition, 1980).
Section 5 - Narcotic Analgesics; added OxyContin to list of examples.
Section 7 - Cannabis; added ''Reddening of Conjunctiva" to list of general
indicators. Also added to the drug charts at end of session.
Section D - Drug Combinations; revised the definition of "polydrug use" in the
second paragraph to read: "Polydrug use is defined as using two or more
drugs at the same time" making the definition consistent with DRE.
Section D - Drug Combinations; revised the definitions of Null Effect,
Overlapping Effect, Additive Effect and Antagonistic Effect to coincide with the
DRE definitions.

CEH
5-04-06
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History Page
Revision #

0

Effective date

History

8/1/1999

New Manual (original issue)

8/20/2010

New formatting and procedural language

12/16/2010

Internal parts theory section H-12 changed to read Idaho Breath
Alcohol Standard Operation Procedure instead of SOP Ill
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Scope:
ldaho State Police (]SP) has authority and responsibility in the state ofldaho for the calibration and
certification of instruments, maintenance of instrumentation, quality control guidelines, and analytical methods
pertaining to the evidentiary collection ofbreath alcohol samples. Idaho State Police Forensic Services
(JSPFS) is the functional unit within JSP that is authorized to administer the Breath Alcohol Testing Program,
Analytical Methods (AM), also known as Standard Operating Procedures (SOP), shall supersede and take 1ega\
precedent over any and all other forms of documentation (e.g. reference manuals, training manuals, and
training materials) produced or maintained by the Idaho State Police as it pertains to the Breath Alcohol
Testing Program in the state of Idaho. If discrepancies exist between di ftering forms of procedural
documentation, the Analytical Method shall be the binding document.
The reference manuals produced and maintained by ISPFS are for reference only as it pertains to the form and
function of the different breath alcohol testing instruments used within the state ofldaho. If questions arise as
to the functionality of the instrument, the reference manual may be used to help answer those questions. The
reference manual is a reference tool used by the end user agency to help the Breath Testing Specialists and
Operators maintain knowledge as to the functionality of the instrument and to refresh their memories as to the
different functions and options within the different instruments.

Breath Testing Specialists Responsibilities:
The Breath Testing Specialist (BTS) should have a good knowledge of the Breath Alcohol Program
and the operation of the lntoxilyzer 5000 Series. 1t will be the responsibility of the BTS to oversee the
Breath A!cohol Program within his/her agency.
The BTS will be responsible for:
a) Record management and retention
b) Maintenance and functioning of the instrument
c) Maintenance and functioning of the simulator
d) Teaching and certifying operators in the proper use of the Intoxilyzer 5000 Series
e) Testifying in court to your responsibilities and duties
This reference manual is designed to assist the BTS in their duties. However, if at any time questions
arise, call the lab that has jurisdiction over your area (sec ISPFS Website).
COEUR d'J\LENE LAB
615 W Wilbur Ave, Suite B
Coeur d'Alene, Id 83815

PHONE NUMBER: 209-8700
FAX NUMBER: 209-8612

POCATELLO LAB

PI-IONE NUMBER: 232-9474
FAX NUMBER: 232-3697

209 E. Lewis
Pocatello, Id 83201

PHONE NUMBER: 884-7170
FAX NUMBER: 884-7197

MERIDIAN LAB
700 S. Stratford Drive Suite 125
Meridian, Id 83642
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Safety:
Chemicals, reagents, and solutions used within the scope of the breath testing program should be handled with
caution to avoid loss, spillage, contamination, and damage of the instrnmentation. When any electrical
instrument is used around and in conjunction with liquid solutions and reagents, extreme caution should be
taken to avoid damage due to short circuits and injury due to electrical shock,
Officers should be aware that pertinent safety information may exist in an instrument operation manual or in
the Material Safety Data Sheet (MSDS) for a chemical, reagent, or solution.
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INTOXILYZER 5000 Series
SUGGESTED PERFORMANCE VERIFICATION PROCEDURES:
The Intoxilyzer 5000 has different performance verification options which can be controlled by its
switch settings. It is required to perform a performance verification with each evidentiary
breath test. Listed below are the instructions for setting up the Intoxilyzer 5000 to perform a
performance verification, as well as the instructions to perform other types of checks. These other
types of checks may be used during periodic maintenance as deemed necessary.
Recommended procedure for setting up tl1e IntoxiJyzer 5000 to perform a performance
verification with each breath test
l. Pour the performance verification solution into the simulator, plug it in, and al1ow the solution
to warm for approximately 15 minutes to the proper temperature.
WARNING: Tile simulator must contain liquid wheu it is plugged into an electrical
outlet or the simulator will burn out.
2. Connect the simulator to the Intoxilyzer 5000. The "vapor out" port of the simulator should
be connected to the "vapor from simulator" port on the right side (not rear) of the Intoxilyzer.
If the simulator is incorrectly connected, the 5000 may be flooded and put out of service.
3. To utilize vapor recirculation connect the "simulator return" port on the right rear of the
lntoxilyzer 5000 to the simulator breath inlet.
4. Set mode switches 1,2,3 and 11 on (up).

5. Use <Escape> <Escape> <X> on the keyboard.
6. Answer all of the following questions and press enter/return to store the information. It is
critical that the following parameters be entered correctly. Failure to enter any of these

parameters correctly may result in the unnecessary disapproval ofthc breath test(s)
performed.

a. Low Ref Value: This is the lowest acceptable value that will still be considered as
val id for a performance verification check. This number must be entered as 4 digits
(e.g. 0.070). This value will be obtained from the Certificate of Analysis for each lot.
b. High Ref Value: This is the highest acceptable value that will still be considered as

valid for a performance verification check. This number must be entered as 4 digits
(e.g. 0.090). This value will be obtained from the Certificate of Analysis for each lot.
e. Reset Count Y/N/V: This allows you to reset Lhe counter. The counter increases by
one every time the simulator solution is analyzed by the instrument. (Y) resets the
counter, (N) does not reset the counter, and (V) lets you view the counter.
d, Solution Lot#: This entry is for the solution lot number. This entry requires ten
alphanumeric characters (i.e. Lot# 98801 must be entered as 0000098801).
7. The instrument is now set to perform a performance verification check with each breath test.
Idaho ln1ox 5000 Reference Manual
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Recommended procedure for performing a performance verification via the simulator port
I. Set mode switches 1,2,3,4,5 and 11 on (up). Switch 4 puts the instrument in the three-digit
mode used for performance verification checks, or on the SOOOEN, Use <Escape> <Escape>
<W> on the keyboard and answer yes to "3 DIGJTS ON?" and "PRELIM RES?"

2. Use <Escape> <Escape> <C> on the keyboard to begin the sequence. The instrument will
run the solution twice and printout the results.
3. If the performance verification check does not prodm:e valid results follow the trouble
shooting guide in the analytical method/standard operating procedure.
4. Retain a record of the results.
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Recommended procedure for performing a performance verification via the breath tube
I. Set mode switches l,2,3,4,5 and 11 on (up). Switch 4 puts the instrument in the three-digit
mode used for performance verification checks, or on the 5000EN, Use <Escape> <Escape>
<W> on the keyboard and answer yes to "3 DIGITS ON?" and "PRELIM RES?"
2. With the simulator unhooked from the instrument use <Escape> <Escape> <B> on the
keyboard to begin the sequence.

Warning: Do not have the simulator hooked up to the breath tube during an air blank. The
sucking action may pull the solution into the instrument and the Intoxilyzer 5000 may be
flooded and put out of service.
3. Follow the instructions on the display:

a) Insert a card if and external printer is not being used.
b) Enter your last name (up to 20 letters)
c) Enter your first name (up to 20 letters)

d) Enter your middle initial
e) Enter your ID Numbei (numbei w/o dashes)
f) Enter the solution I or 2 (la, Jb, or 2)

g) Review data Y/N (Yes starts you back at step (2), No continues on with the performance
verification check.)
NOTE: The solution number referred to in 'f above is not important at this time. lts purpose
is to distinguish which solution is run through the breath tube when more than one solution is
used to perform this type of perfonnance verification check.
4. The instrument will obtain an air blank.
5. The message "Please blow/R into mouthpiece until tone stops" will scroll across the display
and then "Please Blow/R" will flash on the display. At this point attach the breathtube to the
vapor out port of the simulator and blow into the mouthpiece for approximately five seconds.
6. Unhook the simulator from the breath hose immediately following the displayed readout,
displayed as subject test .II##.
7. Repeat steps 2-4.

8. Reta in a record of the results.
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Proper Connection of the Simulator
The proper connection of the simulator is important. If the simulator is not connected properly, the
Jntoxilyzcr 5000 series may draw solution into the chamber and flood the instrument.
To properly connect the simulator to the Intoxilyzer 5000 series attach a 1/4 inch (inside diameter)
piece of tubing from the vapor out port on the simulator to the simulator vapor port on the side of the
lntoxilyzer 5000 series. Use the shortest section of tubing possible.
Next, connect another 1/4 inch piece of tubing from the right rear of the lntoxilyzer 5000 series,
labeled simulator return on the instrument, to the vapor in port on the simulator.

Do not connect the inlet port of the simulator to the port on the left rear of the instrument labeled
pump EXHAUST/SAMPLE CAPTURE and BREATH EXHAUST.
The diagram below illustrates the proper hookup with a Guth or a Mark IIA simulator.

VAPOR RETURN
TO SIMULA.TOR

VAPOR FROM
SIMULATOR

INLET PORT Of
OUTLET PORT OF
SIMULATOR

SIMULATOR
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KEYBOARD OPTIONS MENU

Diagnostic and set up functions can be accomplished through the Keyboard Options Menu,
commonly known as the Escape Escape Sequence. The Intoxilyzer 5000EN does not have switches
to control functions like the previous Intoxilyzer 5000. All of the functions are controlled through the
keyboard options menu.
To enter the Keyboard Options Menu, press the ESC key twice in rapid succession. It may take a few
attempts to get the instrument to recognize the ESC ESC command. The timing is critical for this
keystroke. This was done deliberately to help prevent an unauthorized operator from inadvertently
activating the menu.
Keyboard Options Menu

Press the ESC button twice very quickly to view the keyboard options menu. To make a selection
from the menu, press the associated letter followed by the ENTER key.
Display: Menu #1: I B,C,D,E,G,H,P,V,W,Q
Menu #2: 2 A,l,J,K,M,S,U,X,Q
ON THE FIRST MENU:

ON THE SECOND MENU;
2

B

= Maintenance Check

C == Performance Verification Check

D

= Diagnostic

A= Continuous Air Blank
I= Internal Standards
J = Memory Full Check

E = Preliminary Data Entry

K

= Flow Rate Calibration and Testing

= Calibration Standard

M

= Communications Select

G

H=DVMMollc

S = Motor Speed

P = Print Test

U = Cell Temperature Setup Function

V = Version Display

X

W

= Instrument Function Setup

= Solution Setup Function

Q = Quit Menu
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ESCAPE ESCAPE MENU FUNCTIONS
A

Auto Purge. This function is used to purge the chamber of any vapor or fluid that may enter
the instrument.

B

Performance verification check via the breath hose. Sec the suggested procedure for
performing a check through the breath hose.

C

Performance verification performed via the simulator port. Se::e the suggested procedure for
performing a check through the simulator port.

D

Will perform diagnostic check.

E

Preliminary Data Entry Allows you to edit the time, date, location of the instrument and to
select the question asked at the end of the testing sequence. For instruments with external
printers, you are able to select the number of copies of the breath test results to be printed. As
each prompt appears there are two courses of action. Either type in the new data or press
ENTER when the proper data is on the display to store it in memory.
Note: While performing a breath test a series of questions is asked of the operator. If the
operator answers yes to the question "DUI arrest Y /N", a second question will be asked
immediately following the bieath test.
"ENTER TIME HHMM''

(Set time using 24 hour clock)

"NORM TIME ZONE="

(example MST)

"Date= MMDDYYYY'~

(Set date)

"INSTR LOCATION="

(Set location)

"H FOR HELP (1,2,3)"
(This option sets the question asked at the end of subject test if
the operator answers yes to the question

"DUl ARREST YIN". l = DECP YIN
2 = DRUG TEST YIN
3 =NONE
In Idaho choose selection 2.
"NlJM COPIES (1-3)"

(This option is for the use of external printers and can be set to
print form 1-3 copies. For internal printers choose 1.)

"Tl MEO UT IN MIN="

(Tbis number determines how many minutes of inactivity are
necessary before the instrument goes into STANDBY MODE,
An entry of ZERO (0) will force the instrument to always stay
on. The allowable range of time for this option is 1 to 255
minutes. The simulator is not programmed to go into
Idaho lntox 5000 Reference Manual
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STAND BY MODE and wil I stay on any time there is power to
the instrument.)
G

Barometric Menus This option allows you to choose between wet bath and dry gas
calibration. Dry gas is not being used in the State of Idaho. Instrument prompts "SELECT,

MAINT (S,M)"

"S" - Select
The instrument will prompt "TYPE GAS, WET (G,W)"
"G" -Dry Gas
"W" -Wet Bath

"M" -Maintenance
The instrument will prompt "DISP,CAL,PNT (D,C,P)
"D,, -Display the current barometric pressure
"P" -Print the current barometric calibration
"C" -Instrument prompts to "ENTER BAROMETRIC" to perform one point
calibration on the barometric sensor.

"Q" -Quit
Note: The Maintenance options are not needed. We are only using the wet bath performance
verification check,

H

DVM Test: This is a special diagnostic tool to help a technician check the instrument for drift
and stability.
In this mode, the processor output from each of the five filters appears one at a time on the
display. The display will show the Ol)tput YY X VVVV NNNN where:
•

YY--indicates which mode the instrument is in.

CH indicates DVM mode
IN indicates internal standards
•

X--is the channel number

•

VVVV--is the value of the channel

•

NNNN-is the noise figure for the channel

The value displayed is the value from the analog to digital converter. The noise
figure gives a representation of performance of the channel. The noise figure is
the difference between the maximum and minimum of30 individual samples.
Noise figures abov~ 60 will fail the stability tests.
Idaho lntox 5000 Reference Manual
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I

Internal Standards This option allows you to check the instrument's internal standard values.
The value of each of the five internal standards is printed individually on the card.

J

Memory Full Check When the memory full option is active (Y), the instrument will warn the
operator when the memory is almost full and disable the instrument if the memory becomes
full. This would allow for a communications download of the data without losing any data.
When this option is not active (N), the instrument will still record the test records as before.
However, when the instrument is out of space, it will begin to delete the oldest record to make
room for the newest entry. Until we are downloading information on a regular basis, leave
this option turned off (N).

K

Flow Rate Calibration and Testing This option allows the technician to monitor volume and
flow measurements. If you choose this option, press the START TEST button to exit.

M

Communication Select This option allows you to choose the communication interface with
the instrument. It will prompt "MODEM OR DIRECT". Select "M" for modern so that
JSPFS can contact the instrument.

P

Will perform a print test

V

Will display the version of the software you are currently using.

X

Allows you to set the parameters for performing a performance verification check with each
breath test. For more information see the procedure on performing a performance verification
with each breath test (Page 6).
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Custom Function Setup This option replaces the switch settings that were on the previous
Intoxilyzer 5000. The function of the instrument is controlled by answering a series of eleven
questions.
•

"STD TEST (1-5)?" The lntoxilyzer 5000EN is capable of running five different
breath test sequences. For evidentiary DUI testing use choose sequence 1, which is

the custom sequence for the State ofldaho.
I. Custom test (AIACABABA)

2. ABA
3. ABACA

4. ACABA

5. ABABA
•

"CUSTOM TEST? YIN" The instrument will confirm the test sequence you want to

use. Type Y or N.
•

"3 DIGITS ON? YIN" This question is asking how many digits the aicohol
concentration should be displayed in. For evidentiary use, we recommend this option
be turned 011 (Y), this will print three digits past the decimal point (.000). When you
use the keyboard options to do a performance verification check, this should be turned
on to print all three digits (.000).

•

"PRELIM RES? YIN" This allows you to see the alcohol concentration throughout the
entire test, not just the final result. The dlsplay will continually show the rising, falling
or constant concentration value of the sample as the subject blows. For cvidcntiary
testing this should be turned off (N), so only the final result is displayed.

•

"DATA ENTRY? YIN" The instrument is programmed with a set of data entry
questions that may be asked before each breath test begins. These questions include the
subject's name and operator's name. For cvidcntiary testing turn this option on (Y).

Note: Only when data entry is turned on will test results be stored on the battery
protected memory.
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•

"PRINT INHIB? Y /N" It is possible to inhibit the printer from creating a printed
record of the breath tesl. Choose "Y" if you do NOT want the instrument to print a test
record. Choose "N" of you DO want the instrument to print a test record. For
evidentiary testing this should be turned off (N) so that a test record is printed. If a
record is not printed use the function key Fl on the keyboard to reprint the results of the
last test.

•

"INT STDS? YIN" This option performs an internal standards check in place of the
performance verification check, For evidentiary testing this needs to be turned off (N)
so that a performance verification check is run during the test sequence.

•

"PRINT VOLUME? YIN" The expired breath volume can be printed with each breath
test. For evidcntiary testing this should be turned off (N). We are not currently using
this feature.

•

"AUTO TEMP CK? YIN" Allows the instrument to obtain temperature information

from a compatible Guth simulator automatically. "SIMULATOR TEMPERATURE JN
RANGE" will print on the report. For evidentiary testing this should be tnrned on
(Y) if possible. If a compatihle simulator is not being used or this feature is for some
reason not functioning it can be turned off. If it is turned off (N), the question "SlM IN
RANGE YIN" will be asked before each performance verification check.

•

"REVIEW SETUP? Y/N" If you are satisfied with the setup, choose "N". If you
would like to double-check your entries, choose "Y".

•

"SAVE SETUP? YIN" Answering "Y" to this question will save your new
configuration onto the battery backup RAM. This will preserve the configuration so that
each time that the instrument is energized, it will be set to your new configuration.
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RECOMMENDED INSTRUMENT SETUP FOR EVIDENTIARY TESTING
RESPONSE

QUESTION

"STD TEST (1-5)?"

1

"'CUSTOM TEST'! YIN"

y

"3 DIGITS ON? YIN"

y

"PRELIM RES? YIN"

N

"DATA ENTRY? YIN''

y

"PRINT lNHIB? YIN"

N

"INT STl)S? YIN"

N

"PRINT VOLUME? YIN"

N

"AUTO TEMP CK? YIN"

y

Q Quits the <Escape> <Escape> functions and takes the lntoxilyzei back to its resting display.
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SWITCH SETTINGS for the INTOX 5000 66 Series
Function

Switch Number
I

2
3

4
5
6
7
8
9

10

11
12
13
14

I5

Off Position

Display test
D.V.M. test
Used with switch I & 2 to set mode
Displays 4 digits
Displays readout during breath test/cal check
Not used in ldaho
Runs the Internal Standards
Not used
Will perform a performance verification check
Not used in ldaho
Use keyboard to input data for the question series
Not used in Idaho
Disables the printer
Not used in Idaho
Not used in Idaho

Down
Down
Down
Down
Down
Down
Down
Down
Down
Down
Not Applicable
Not Applicable

Useful switch settings
1,2,3,4,7,9 & l l up

Will perfonn a check on the internal standards when the green
START BUTTON is pushed,

2, 7 up

Enters D.V.M. mode. Press the green START BUTTON and to
scroll through D.V.M., lntcmal Standard# I, Internal Standard
#2, and Internal Standard # 3 values.

J ,2,3,4, l 3 up & 11 down

Will allow an operator to perform a subject test by pressing the
START BUTTON. However, no information will be keyed in
and a printout will not be obtained. Great for public service, or
public awareness.

1,2,3,7,11 & 13 up

ln the event of printer failure this switch setting may be used
until a loaner instrument is obtaincd. No print card will be
issued so it is essential that operators record all information in
the instrument log.
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Useful switcb settiDgs
1,2,3 down

Action

Activates a printer test when the green START
BUTTON is pushed.

1,2,3(4)& 11 up

This is the recommended setting used at this time for
evidentiary testing. Use switch 4 to display 3 digits

I up

Display test. All characters will scroll across the display.

1,2,3,4,5 & 9 up

Will perform a performance verification check by

pressing the green "START BUTTON". Use this if your
keyboard goes out to perform a performance verification
check.
1,2,3,4,5 & 13 up

No printout will be obtained and no Information will be
entered. This setting is useful for demonstrations.

If a switch is not mentioned then it is assumed to be in the off position. For other mode settings see
the operating manual for the lntoxilyzer 5000 that is published by CMI or call the local Forensic Lab.
INSTRUMENT MESSAGES

Herc are other instrument messages in addition to those found in the operator training manual that
you should know about.
MESSAGE

SOLUTION

·'DVM *23"

This means your IR source is bad or failing. Changing_
the 1R source, if you have the knowledge to do this, will
solve the problem.

"!NV /\LID MODE"

The switches on the right side of the instrument are set
improperly. Setting them correctly will solve the
problem.

"INVALID LOT NO"

Re-enter the lot number, taking care to enter ten
alphanumeric characters. (e.g. Lot# 9801 must be
entered as 0000009&01).
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SIMULATORS

1.

Do not plug the simulator in without liquid. The heater bar will burn out rapidly in air.

2.

After using the simulator allow it to air dry at least 24 hours before screwing the top onto the
jar. This will help to prevent the formation of rust.

1.

To use your wet bath simulator:
a}
b)
c)
d)

Pour solution into the simulator and plug it in.
Allow solution to warm to operating temperature (approximately 15 minutes).
Observe the temperature
If the simulator still is not within the suggested range, see trouble shooting in the
analytical method/standard operating procedure.

HANDLING OF PERFORMANCE VERIFICATION CHECK SOLUTIONS

1.

Leave the solution in the simulator. Pouring the solution back and forth depletes the ethanol
concentration. If storage of solution is required, let the simulator completely cool before
removing the solution.

2.

Store the performance verification check solutions tightly capped in a cool place out of direct
sun light.

3.

Add enough solution to the simulator jar to c.over the propeller while still maintaining a level
below the baffle.

4.

Ordering of solutions should be done by the Breath Tc!Sting Specialist. If you need
assistance call your local lab.

5.

When changing out simulator solutions it is a good idea to perform a performance verification
check with the new solution. This ensures that everything is setup and functioning properly
for your operators.
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INTOXILYZER 5000 GENERAL MAINTENANCE AND REPAIRS

1. When doing maintenance and repairs on your instrument it is a good idea to do a performance
verification check before and after to help prevent arguments that may arise.
2. Keep records of all maintenance and repairs performed.
3. Turn off or unplug the instrument depending on the type of maintenance or repair you are
performing.

MAINTENANCE
1. Nothing is to be stored on top of the Jntoxilyzer.
2. Do not set cups of liquid on the instrument. A simple spill could leak onto the computer boards

and cause shorts.
3. Try to keep the outer case clean. Use a glass cleaner such as 409 or other non-abrasive cleaner.
Spray onto a cloth and wipe the case with the cloth. Do not spray directly onto the case (see #2).

4. Keep the area under and around the case free from dust and dirt.
5. Keep the area around the instrument free from voiatiie compounds. The presence of such
chemicals could cause AMBIENT FAILED on the display.
6. Avoid sudden temperature fluctuations (a heat/air conditioning duct), or instrument may display
AMBIENT FAILED.
7. The instrument has a built-in spike protector, but purchase of a surge protector may be useful in
those areas which are often hit by these electrical surges.

8. FILTER WHEEL DUST PROTECTOR: Lay protective tape over the opening above the filter
wheel.
9. Protect the plastic insert ( coupler) in the end of the breath tube from loss and breakage.
IO. Clean air intake screens at the base of the breath tube connection as needed.
11. Lube printer bar with silicone spray regularly. Do this by spraying the lubricant on a Q-tip or
cloth then apply it on the bar. Never spray lubricants directly into the Instrument.

12. Use canned air obtained from your local hardware or electronics shop to blow out dust and debris
that collect inside your instrument. Cleaning the chopper motor can cut down on unstable
reference errors if your instrument is located in a dusty location.
IMPORTANT:

Turn off the instrument and let the JR source cool down before blowing out
the instrument.
Try to clean the inside of the instrument several times a year, especially the
fan and screen on the bottom of the instrument.
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The instrument is very sensitive to the canned air chemicals and it may be
necessary to ventilate the area well before starting any testing or an
AMBIENT FAILED error message may be displayed.

13. When removing the black cover from the right side of the instrument make sure the 40 volt
capacitors still have the paper covers on their ends. If they do not, glue them back down with a
GLUE STICK, or cover them with electrical tape.

CAUTION: Potential electrical hazard. Unplug the instrument first.
REPAIRS
• These instruments have a two (2) year warranty and repairs will generally be done at CML
There are other approved vendors.
•

Additional training for repairs can be obtained by attending the lntoxilyzer 5000 Users Group
or a one-week training course at the factory.

Here are some of the places that do repairs on the Intoxilyzer 5000. This is not an inclusive list.

CMI, Inc.
316 E. 9th Street
Owensboro, KY 42303
Phone: 1-866-835-0690
Applied Electronics
52 Juniper Lane
Eagle, CO 81631
Phone: l-970-328-5420

COBRA
The Idaho State Police Forensic Services terminated the COBRA program in July 2010. The
COBRA technology was antiquated and not functional with VoIP phone ~ystems. ISPFS requests
that "last drink" information still be provided to the Idaho State Police Alcohol Beverage Control
Bureau.
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OPERATOR CLASS

1. There is no specific requirement for the length of the class as long as everything is covered, and
students can pass a practical and written exam.
2. Must cover complete lesson plan for new operator class or operators whose certification has
expired.
3. Do not let the operator take the test until the entire class has been taught.

4. Class materials can be copied from masters found in section three. Each student needs one copy
of the SOP, and the Reference Manual.
5. Obtain certification card templates from the lab that has jurisdiction over your area.

6. Send roster to POST.

7. Keep a copy of the POST roster for your record. These should be maintained at least 3 years and
arc subject to audit by the Idaho State Police Forensic Services.
8. Grade the tests. Do not let your students grade the test as you may need to testify to the
certification of your students.

9. Each student must successfully complete the written exam with 80% or better.

10. Issue the card to any student who successfully completes the class. Sign your name on the line
that says "BTS signature". Expiration date is the last day of the 26th month from the day the class
was taken.

11. Important things to teach in class:
12. It is a good idea to ask if subject has anything in mouth prior to the start of 15-minute waiting
period.
13. The purpose and importance of the I 5-minute waiting period.

14. Have officer maintain complete control over breath tube at all times.

I 5. Use new mouthpiece for each subject.
l 6. Log the results immediately after completing the test.
17. A !ways check for proper insertion of printcard before starting test.

18. Always (;heck the date and time for correctness before starting test.
l 9. lf anything unusual occurs prior to or during the test, the officer shou Id make note of it on the
alcohol influence report form or other place. Fc>r example; uncooperative subject.
20. Obtaining a sample if the lntoxilyzer 5000 won't let you perform a breath test.
Special problems:
a) DEFICIENT SAMPLE-does not meet breath sample reqitirements.
b) INVALID SAMPLE- mouth alcohol.
c) IMPROPER SAMPLE- blew at wrong time.
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d) INTERFERENT- intoxicating substance other than alcohol. Get a blood sample.
21. Printcards:

a) Recommend officers sign cards.
b) Should fill in Time First Observed with starting time of 15-minute observation period.

22. Check the temperature of the simulator. lf it is in range place a check in the appropriate column of
the instrument log.

23. Position yourself so you are in front of the instrument and in control of breath tube. This will
position the subject at the front left of the instrument which will help protect the simulator at the
right rear.
NOTE: Some agencies leave the suspect in handcuffs while performing the breath test.

ORDERING INFORMATION
Below are a number of places where you can get parts and accessories for the Intoxilyzer 5000 series.

This list is not inclusive.

1-800-233-2338
1-800-248-3244

-Guth
-BesTest, Inc.
-CMI
-Applied Electronics
-REPCO
-National Draeger, Inc.

I-866-835-0690
1-970-328-5420

1-919-876-5480
]-800-385-8666
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INTERNAL PARTS AND THEORY

This information is very general. Its purpose is to enhance your understanding of the performance and
function of the instrument.
Depending on their physical size and structure, molecules absorb energy of specific frequencies. For
example, alcohol molecules absorb certain frequencies of infrared energy. Accordingly, the
Intoxilyzer 5000 breath analysis instrument uses an infrared energy absorption technique to find the
alcohol concentration of a breath sample_
The heart of the lntoxilyzer 5000 instrument is its sample chamber. At one end of the chamber, a
quartz iodide lamp emits infrared energy, which is directed through the chamber by a lens. At the
opposite end of the chamber, a second lens focuses the energy leaving the chamber through three
rotating filters and onto an infrared energy detector. These filters only allow certain wavelengths
through.
Initially, the instrument establishes a zero reference point by measuring the amount of infrared energy
striking the detector when the sample chamber is filled with room air. During a breath test, as the
amount of alcohol vapor in the chamber rises, the amount of infrared energy reaching the detector
falls. Therefore, by finding the difference between the zero reference point and the breath test
measurement, the instrument can determine breath alcohol concentration. The unit displays the result
in grams of alcohol per 210 liters. To assure accurate test results, the Intoxilyzer 5000 breath analysis
instrument also checks to see that other substances that may interfere with the breath tests accuracy
are not present.
A. Filter Wheel (Intoxilyzer 5000 Model)

Three filters are embedded in the filter wheel. The Intoxilyzer 5000 uses these to measure
alcohol concentration and detect interfering substances.

l.

3.48 Measures the concentration of alcohol and is set at 6.00 volts.
3.80 ls used as a reference and is set at approximately at 6.00 volts.
3.39

Looks for interforents and is set individually !or each instrument around 4.00 volts.

a. In normal alcohol-only situation, a ratio exists between 3.39 and 3.48 peaks.

b. With the presence of acetone, 3.39 peak gets higher and ratio changes.
c. The lntoxilyzer 5000 series may electronically correct the ratio and subtract the

interfering substance.

d. Not all substances are subtracted accurately. For this reason it is important to obtain
a blood sample when an interferent is detected.
e.

lntoxilyzer 5000 is not specific for ethyl alcohol.

2.

Timing notch on the wheel keeps the computer in sync to filters.

3.

Rotates at 1800 rpm. At this rate a sample is analyzed approximately 30 times per second.
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B. Internal standards
Checks the functioning of the instrument by monitoring the voltages produced by the three
filter wheel.

1.

3.39 is 0.100 standard.

2.

3.48 is 0.200 standard.

3.

3.80 is 0.300 standard.

4.

With the filter wheel moving at 1800 rpm each internal standard is checked approximately
30 times a second.

5.

Internal standards are directly linked to the established voltages and calibration setting of
the instrument.

6.

Any shift or change in voltages or calibration setting will be reflected in the Internal
Standards.

7.

If one or more of the internal standards arc outside a 5% allowable tolerance the
lnloxilyzer will abort the test with INTERNAL FAILED.

a. .100 std range is .095 to .105.
b. .200 std range is .190 to .210.

c. .300 std range is .285 to .315.
C. Interferent detector
Detects interfering substances that may be present in a sample.
1.

1t is capable of doing this because of the ana\ysis of multiple wavelengths

2.

Performed by the instrument.

3.

Comparison of3.48 and 3.39 channels will cause automatic subtraction for performing a
correction of the result

Note: In order to have the acetone subtraction option active, the instrument needed to
have been setup for acetone subtraction during the calibration sequence.

4.

With lower levels of acetone, subtraction is automatically done without any signal.

5.

With higher levels of acetone and other interfering substances, Jntoxilyzer will
INTERFERENT on display.

6.

Print card will also say "INTERFERENT DETECTED HAVE BLOOD DRAWN".

signal
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D. Mouth alcohol detector
This is accomplished by the analysis of a slope detector.
1.

To be an acceptable alcohol reading, must have a po.sitivc slope.

2.

Mouth alcohol has a negative slope.

3.

lntoxiiyzcr 5000 performs a continuous comparison of the breath sample. The BrAC
values must continue to climb, producing a positive slope. If the BrAC values of a sample
are decreasing, producing a negative slope, the test is aborted with the printout "INV ALD
SAMPLE" (i.e. mouth alcohol contamination). Also present on the printout is the
statement "R.£PEA T OB SERVA Tl ON PERIOD BEFORE RETESTING SUBJECT'.

4.

Operator should find the cause of problem, if possible, and start 15-minutewaiting period
over again.

E. Sample chamber
The sample chamber is where the initial analysis of the sample takes place.
I.

It is the long tube located at the real' of the instrument.

2.

Chamber size is 8 l cubic centimeters in volume.

3.

Fresnel lens on each end of chamber.

4.

Light source located to the right

5.

Chopper motor and filter wheel located to the left.

f. Light Source

The light source is a tungsten filament halogen light bulb with one side coated with silver.

I.

Emits all wavelengths of light.

2.

ls "ON" all the time unless Intoxilyzer 5000 is turned "OFF".

3.

Life span of2000-3000 hours per bulb.

4.

Light is directed through chamber by lens.

G. Dctccto1·
Detects the intensity of light.
I.

Detects the bands of infrared light that pass through the filters.
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H. Breath samplingmechanism
1.

Flow through technology.

2.

Pressure switch in breath line (approximately 2" water).
a,

As breath is forced into the instrument, the switch is forced open.

b. Must be held open continuously for 5 seconds.
c. Tone starts as soon as pressure is reached.
3.

lntoxilyzer 5000 starts analysis immediately, but doesn't give a result until a valid sample
is obtained or the 3-minute time allowance has passed.

4.

The lntoxilyzer 5000 also has a slope detector:
a. Monitors change in alcohol concentration with time.
b. Increase in alcohol must not be greater than .003/second for sample to be accepted as
valid.
c.

Intoxilyzer 5000 does 30 analyses on the breath sample each second.

5.

The tone indicates that the subject is blowing and the pressure switch is open.

6.

All breath lines and sample chamber are kept small so that any breath found in the
chamber after4-5 seconds is breath that was recently blown in,

7.

Earlier breath has been forced out of the chamber.

8.

Average lung capacity is about 4 liters. When a person finally runs out of breath, about 2.5
to 3 liters of breath has been expelled.

9.

lfthe subject slops blowing before the pressure and slope requirements have been met, the
lntoxilyzer will beep every 5 seconds for 3 minutes at which time it will end the test and
print "DEFICIENT SAMPLE" on the printcard.

10. Breath must be one long, continuous sample or it will not be accepted.
11. Breath line is heated to I 05 to l IO °F to prevent water condensation.
12. The agreement of two separate breath samples strongly refutes the possibility of an
instrument malfunction, radio frequency interference, mol1th alcohol, or other possible
sources of error (see Idaho Breath Alcohol Staoclarcl Operation Procedure).
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I.

Processor Components

1.

RAM chip is a random access memory chip, which stores the memory of tests,
performance verification checks and instrument internal checks.
a. Needs constant source of power to maintain its memory.
b. Ram board has a rechargeable battery which will hold the memory for 6-7 weeks.

2.

EPROM chips are Erasable Programmable Read Only Memory chips that are programmed
at the factory and contain the permanent memory of the instrument such as serial number
and the question series program.
a. There are three EPROMs that work as a set.
b. EPROMs do not need a constant current to maintain memory.

J. Internal Printer
l.

lrnpact printer, no ribbon.

2.

Needs NCR paper for the print cards.

K. Three-way valves

There are two of these vaivcs which channei samples.
1.

One directs the flow from either the breath tube or the simulator port through to the
sample chamber.

2.

The other allows for simulator recirculation.

L. Ri1dio frequency detector
I.

Antenna wire is wrapped around breath tube.

2.

Detector is internal, located on the CPU board.

3.

Entire 1ntoxilyzer 5000 is a FARADAY CAGE, completely grounded and all openings
screened.

4.

Although RFI cannot affect the readings, any RFI emissions picked up by the external
antenna will cause the instrument to report RFI DETECTED and stop the test.

5.

Demonstrate RJ I with a hand-held radio.
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INTERNAL PARTS AND THEORY UNIQUE TO THE 5000EN

This is information that is unique to the Intoxilyzer 5000EN in relation to the previous Intoxilyzer
5000.

A.· Filter Wheel (Intoxilyzer S000EN Model)
The lntoxilyzer 50OOEN has five filters embedded in the filter wheel. It uses these filters to
measure alcohol concentration and to detect interfering substances.
1.

3.47

Measures the concentration of alcohol.

3.80

Is used as a reference.

3.40, 3.36, and 3.52

Look for interfering substances.
specific to ethanol.

Make the instrument more

a. In a normal alcohol-only situation, a ratio exists between the 3.40 and 3.47 peaks.
b. With the presence of acetone, 3.40 peak gets higher and ratio changes.
c. Intoxilyzer 5000 series electronically corrects the ratio and subtracts the interfering
substance.

d. Not all substances are subtracted accurately. For this reason it is important to
obtain a blood sample when an interferent is detected.
e. Unlike the previous lntoxilyzer 5000, the Intoxilyzer 5000EN is able to detect other
types of alcohol as interferents. For example this instrument will respond
"INTERFERENT DETECTED" in the presence of methanol and isopropanol.
2.

Timing notch on the filter wheel keeps the computer in sync to filters.

B. Internal standards

Checks the functioning of the instrument by monitoring the voltages produced by the five
filters on the filter wheel.
l.

3 .40 is . I 00 standard.

2.

3.47 is .200 standard.

3.

3.80 is .300 standard.

4.

3.36 is .400 standard.

5.

3.52 is .500 standard.

6.

lnternal standards are directly linked to the established voltages and calibration setting of
the instrument.

7.

Any shift or change in voltages or calibration setting will be reflected in the Internal
Standards.
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8.

Jf one or more of the internal standards are outside a 5% allowable tolerance the
Jntoxilyzer will abort the test with INTERNAL FAILED.

a. .100 STD range is .095 to .105.
b. .200 STD range is .190 to .210.

c. .300 STD range is .285 to .315.
d. .400 STD range is .380 to .420.
e. .500 STD range is .475 to .525.

C. Printer
1.

The internal printer is an impact printer, no ribbon.

2.

Needs NCR paper for the print cards.

3.

The lntoxilyzer SOOOEN is equipped with a connection for an external printer. The
internal printer is automatically disabled when an external printer is connected to the
instrument.

D. Flow Sensor
The pressure switch in the previous lnloxilyzer has been replaced by a flow sensor.

1.

There are four minimum requirements that must be met before a sample will be taken.
a.

1.1 Liters of air must be expired.

b. The su~jcct must blow for a minimum of <5ne second.
c. The alcohol concentration slope must level off.

d. The pressure must reach approximately I" of water.
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E. Standby Mode
The Standby Mode allows the lntoxilyzer 5000EN to be used with a short warm up time and
results in less wear on the instrument than being left running continuously.
I.

In the Standby Mode, power is applied only to the heaters in the instrument.

2.

When a cold lntoxilyzcr is turned on, the instrument will take 30 minutes to warm up to
the proper operating temperature before it begins diagnostics and moves into the IDLE
MODE. When the instrument is reactivated from the Standby Mode, it only will need two
minutes to warm up.

3.

To reactivate the instrument from the Standby Mode you only need to press the START
TEST button.

4.

The Standby Mode can be easily noted because the display will be blank and the red
power light will still be lit.

5.

The amount of time allowed before the instrument "times out" is controlled through the
"ESC ESC E" menu option, Entering zero (0) will force the instrument to always on.

6.

The simulator does not shut off in the Standby Mode and will be on any time there is
power to the instrument.

F. Temperature Monitoring

The lntoxilyzer 5000EN has a temperature monitoring feature that allows the instrument to
verify the simulator temperature is 34°C ±0.5.
1.

During the lest sequence, prior to the performance verification check, the instrument will
check the simulator temperature. If it is in range, on the final report will be printed
"SIMULATOR TEMPERATURE IN RANGE''. If it is out of range, the test sequence
will be aborted.

2.

This temperature monitoring feature is controlled through the" ESC ESC W" menu.

3.

When this feature is turned off, before the performance verifo:.,ation check is performed,
the operator will be prompted to answer the question "SIM IN RANGE YIN".
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Glossary
Approv4.'d Vendo1·: A source/provider/manufacturer of an approved premixed alcohol simulator standard shall be explicitly
approved as a vendor of premixed alcohol simulator solutions or dry gas alcohol cylinders for distribution within Idaho.
Bren th Alrohol Test: A series of separate breath samples provided during o breath testing sequence.
Breath Akohol Testing Set1nen<·P: A sequence of events as detenn.ined by the Idaho State Police Forensic Services, which

nwy be directed by either the instnunent or the Operator, but not both. ,u1d may consist of air blanks,(p~fonnance
n:rificatiou. internal standard checks, and breath samples.
.:;.w

c<·-.I
~pr

~. ~- )

Breath Testing Specialist (BTS):A11 individual who has completed .u1 advanced training class approv~o,.py the Idaho State
Police Foren~ic Ser,:ices. BTS cenification i~ valid for 26 calendar months and expires on the last dayof'the 26th month.

,:.~~ , ;~1_,

Certificate of Analysis; A ce11ificate stating that the premixed ethyl alcohol standards usecbfQtperfonnance verification
,... ,J.have been tested and approved forn.se by the lSPFS.
-~ --1

\.,.

I

Ceitificate of Appl'OYal: A ce11iiicate stating that an individual breath alcohol testinl11;tri~me11t has been evaluated by the
ISPFS and found to be suitable for forensic alcohol testing, TI1e ce1iificate bearl th~'~ignanu·e of nn Idaho State Police
Forensic Se1Tices Lab Manager, and the effective date of the .instrument appron11.<?t·
-. ,).

·. -.,

4·"···t "]

m;-iy:·~~

Changeover Clas.~: A tmining class for Clll1"ently ce1iified personnel d1u;ing ~,·luch
taught theory, operation, and
proper testing procedure for a ne,1· make or model of instrument being adopted by theii.- agency. Breath Testing: Specialists
<11tend BTS !mining. that qualifies tl1e111 to perfonn BIS duties related,to'the iu~trurnei1t.
t" ,..~

~-~-----

E viden ti11 ry Test: A breath test 1ierfonned on a subject/individua°{'f6r potential ~videntia1y or legal purposes. A distinction
is made between e,-identiary testing and comnumity sen-ice oi Jriiuiing t_~sts ·perfonned ·with the instnunent.
'.:r-

ld11bo Stall' Polire Forensic Senices (ISPFS): Fonnerly khown _ as ti~~·Bureau of Forensic Sen=ices, the ISPFS is dedicated
0

to providing forensic science sen·ices to the criminal'jtistice systelll of Idaho.
breath alcohol testing program perID.1\.PA 11.0}.0i> ··•.,

~llP/l\llC: Ali abbreyiation U5ed to desigi1~t~-'~w.1or in'pJi~~::iou or minor

ISPFS is the administrative body for lhe

u1 cousumption of alcohol.

Operntor Certifirl!fion: 111e con<litiofrofl;,rving s~tisfied the training requirements for administering breath alcohol tests as
e,;tnblished b)' the ISPFS. Ope1·.itqi·._ce11ificat_ion is" valid for 26 calencL1r months and expires on the last d.1y of the 26th
month.
,, '\_., .i'
•.,
Opel'ntor: An indiyiclna\ c{~fied by !~~~-i$PFS as qualified by training to administer brenth ,1lcohol tef;ts.
DTS/Operntor Clnssj:-,An ISPFS-~1p1ji·owd training class for prospective or Hnce1tified breath nkohol Ope.rators/Breath
Tes1ing Specialist('· _·

Performance· yei·iikation: A rerificntion of the acc\u·acy of the breath testing imtmment utilizing a pe1fo.rmance
verificari~11 ',standnrd. Perfonnance Yerificalion should be repo1ted to three decimal places, While ISPFS uses the tenn
pe1;foiyfa§c~ verific.1tion, manufacltu·ers and others may use a tenn such oS ''calibrntion check" or "simulator check."

-Y;f
Perfoimanre Veiificntiou standird: A ethyl alcohol standard used for field perfonuance verifications. TI1e standard is
provided by and/or approved by ISPFS.
RN·e1·tifkntion Clnss: A trainillg class for ctu·reutly certified personnel, completion of which results in 1ui.i.n1e1mpted
continuation of their Operator or ETS stahlli for an additional 26 months.

Wniting Period/Monitodug Pedocl/Deprivntiou Pel'iod/Obsen'alion Pl't'iocl: 15-minnte period prior to administering a
brenih alcohol test., in which an oftic-er monitors the lest subject/individual.
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Breath Alcohol Standard Operating Procedure
List of Revisions
D:ite of Re1-islo11

SOP SN·lion
2

Delete reference to ALS

Jtme 1, 1995

2

0.02/0.20 :.olutions

JUlly''!~ 1995

3.2.l

Valid breath tests

2.1

Alco-Sensor calibration checks

2.2

2.1.2

Topic

(;::-'

lntoxilyzer 5000 Calibration Checks
Effective June. 1996

:·

May 1, 1996
· -~.

June 1, 1996

0.003 agreement
;

'·:-

~.\

July 1. 1996

2.1.2

Operators may nm calibration cl~eckc;

2.1.2

Re-nm n solution within 24 hou~f

September 6, 1996

1.1

All 3 solutions rnn withh,_a24-hour period

Septe1nber 6, 1996

2

All 3 solutions 111n,vitlli{1 a 24-,h~ur period

September 6, 1996

2.1.2

Re-rnnning of a solution,, ,

September 26. 1996

2.1

All solutiorn, TIU) witl1ili a 48-honr period
Reference to "thiee" removed

September 26. 1996

.· P..11 3··solntiQ11s 1~m within a 48-hour period

September 26, 1996

2
2

2

·; \,_}

0

More'thmi
three cnlibrntion solutions
,,·
.
·. . Solution values no longer c<1lled in to BFS

Oct. 8, 1996

October 8, 1996

April 1, 1997

Alco-Sensor and lntoxilyzer 5000
calibrntion check

August 1, 1998

Calibration checks for the Jntoxilyzcr 5000

Febrnmy 11, 1999

Name change. all references made lo the
Bureau of Forensic Services were cha21ged to
Idaho State Police Foreusic Se1vices.

August 1999

1.6

Record t,. fam1gcme11t

August l, 1999

2

Deleted sections on relocilting, repairing, recalibrating,
and looning ofinstnunents from previous revision.

August 1, 1999

2.1

1
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---------

3

AJco-Sensor and Intoxilyzer 5000 calibration checks
Deleted sections 011 blood and mine samples
for alcohol detennination

August 1, 1999
August 1, 1999

1.6

Operator ce11ification record management

January 29, 2001

1,2, and 3

2.1. 2.2

Refommt numbering
Requirement for nmning 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

2.2.1.1.2.2
2. 1.2.1 ,mcl 2.2.4

Deleted "simulator po11" and "two print cards".
Simulator temperature changed from "should"
to''must".

1.2. 2.1. 2.2

,:>j

,_Np__yeinber 27, 2006
•-,.·\
i"
.-,. ·+i.,
-.:,::!·

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

1.2

Added the Lifeloc FC20

·.:, May 14. 2007
May 14, 2007
September 18, 2007 ·
Februmy 13, 2008

,

;· --~::--~;i~
Deleted requiren1ent that the ne\V instp1nlent
._
urilize the same technology if the BTS is cumntly'
ce1tified
·

1.5

~

"'
Febrna1y 13, 2008

Modified the accepted range for simulator soluiions to

2

+I- 10%, eliminating the+/~ 0.01 provision. Added

"Established target valu~~ mnYbe different
from those sho·wn oii the bottle label"

Febrnmy 13, 2008

\

Added Lifelot FC20 calibration check,<;
Intoxil)7:er'5'o°OO calib1·ation is uow secti011 2.3

2.2

February 13, 2008

2.

Mod1fi6d to srjecifically allow use of the 0.20
:during sub_ject testing

February 13. 2008

Sections I. 2, 3

Genei'nl refonnat for clarification. Combined
Alcosensor fllld Lifoloc sections. Specifically,
changed cnlibrntion rcqnircment using the 0.20
reference solution from fotu· (4) checks to two (2).

December 1, 2008

Clarificntion: a "calibratio11 check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding. with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the co11'ect procedme for performing a calibration check.

Janumy 14. 2009

Clarificatio!l: Added "before (Ind qfter" lo the 0.08 and
0.20 calibration check5, within 24 holll's ofa subject test.
The official time and elate of the cl'tlibrntion check is the
time and elate recol'ded 011 the 1)l'intont, or rhe time and date
recorded in the log, wliic/Jernr co1·re~po11ds to the calibration
cl,eck 1·efere11ced i11 section 2. J.3 or 2.1.4.1.

July 7, 2009

2.1.4, 2.2),

Li.4, 2.2.5

And 2.2.10

2.1.3, 2.1.4.1. 2.1.9
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History Page
Ri>visiou #

Eff<-c-tiYe dntP

0

8/20/2010

The entire SOP was rewritten to incorporate language changes regarding
performance verifications. and to clear-up ambiguities associated with
the 0.20 verification and tlle relevance to C!lses not involving~! l 88004C charge. Scope and safety sections were added. Trouljleshooting,
MIP/1v1IC sections added.
: ....

er/

1

Deletions and/or additions to sections 2, 4.3.3, 4.4.K4~~~3, 4.4.5, 4.6.1.1,

8/27/2010

5.1.2, 5. 1.4, 5.1.4.l, 5.1.5. 5.2.4. 5.2.5, 6, 6.2.1. 6:2J: 6.2.4, 7, 7.1, 7.1.1,
7 ......
1 1 , 7 . P·-·-·
? 7 ·1 ~ 7 1 4 7 1 - 8
;~ _,,p.,:·. . ~1, . . , . . J, .
/"
~;~.

..

~,

2

11/01/2010

Section 6.2 clarified for instrument specifidfy>atlded sections 6.2.2.3, 6.2.2.3. l
and 6.2.2.4. added section 8.0 for the ~1IPII\1IC procedure, cl,11i.fied section
5.1.3 for the use of0.20 solution~. rcn~1ed docun.i,ent to 6.0

3

4/23/2012

Section 5.0 modified to bet1er retlect ~uITent 11\·n2;;;b and be in agreement with
AM l.O forcertificatio1i ofpremixeclsolutions: Updated 5.2.5 to c!aii.fy
perfonnance verifications,.
'.

4

,:•.

Changes were mnde t6 sections: Glos·sary, Scope, Safety, 4.3, 4.3.3, 4.4, 4.4. l,
4.4.4, 5, 5.1.2, 5.L4;.5:'l.4.I, 5.i.5, 5.2.4, 5.2.5, 5.2.10, 6.1.2, 6.J.4, 6.1.4.1,
6.1.4.2, 6.2.1, 6'.22.3, 6.2.2.,3.'.l, 6.2.2.4, 7.1.l. Sectiom 4.4.3.l, 5.1.4.2, 5.2.4.1.
6.2.4.1 ancl 5.L2.I ·weread<le<J.

1/16/2013

-~.

r
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Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope

,l,~.

~.r.""··.'';
,..~ ... f'"

S~~~ls

This method describes the Idaho State Police Forensic
(ISPFS)
procedure, for use by agencies extemal to ISPFS, for the analys\S-aqf breath for the
presence of volatile compounds using au approved breath test.j.lJg;-,.instmment. This
method provides for the quantitfltive analysjs of etha110L
.... ._,. '
Following all the recommendatious of this extem1Jl;procednre will establish the
scientific validity of the breath alcohol test Failure to,me~f all of the recommendations
v,,,·ithin this procerlure does not disqualify the breclth, ~kohol te~J, but does allow for the
questioning of the breath 8lcohol tests as ir pertains to' its foli~Mation of admissibility in
court. That foundation can be set, througlic,testimony_,
a/B~·eath Testing Specialist
expert or ISPFS expert in breath testing as to·.,the pote11tiali~mifications of the deviation
from the procedure as ,'IITitten.
··
· ··

hf

3

Safety
Withiu the discipline ··of bl"eaH{ alcohol testing, the general biohazard safety
precautions s11011ld be followed. Tlus is due to the potential infectious mateTials that may
be ~jected from tile niouth during the sampling: of the breath. Caution should be taken so
as the expired breath is not. dii-ectecl towards the oflicer or other mu-elated bystander. .
Other lrnzards thatrnay be present include, but are not limited to, the use of compressed
gas cylinders, flnimuable akohol solutions, or other volatile materials.
;

4

-.

:· ·..

:·--.

Instruinent and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments,
· ,Operators, allCl Breath Testing Specialists (BTS) must be approved and ce1tified by the
·. Idaho Stnte Police Forensic Services (ISPFS). The ISPFS will establish and maintain a
list of approved instruments by manufactmer brand or mode] designation for use iu the
state.
4.1

AJ>provnl of Breath Testing Instruments. In order lo be approved and certified
each insfrument must meet the following criteri8:
4.1. l

The insh11ment shall analyze ;i reference sample or aualytical test
stm1clard, the results of which must r1gree within +/~ 10% of the target
valne or such limits set by ISPFS.

Idaho Bnrnth Alcohol Stimcford Opcrnting Proccdme
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4.2

4.1.2

The certification proceclmes slrnll be adequate and appropriate for the
analysis of breath specimens for the determination of alcohol
couceutrntiou for law enforcement.

4.1.3

A. .ny otl.ier tests deemed necessmy to correctly and adequately evaluate the
instrnmeut to give accurate results in routine breath alcohol testing.

l11e ISPFS may, for cause, remove a specific instnnneut by seriaJ number from
evidential testing and suspend or withdrnw ce1iification thereof.

c;':/>

.,-...:- <--~;::·

4.3

Operntors become certified by completing a training class apJ;r'~vid by ISPFS.
Ce1iificfltio11 is for 26 calendar months m1d expires the last
the 26th month.
Certification will allow the Operator to perforn1 nil funct_i:on'.s-i-equired to obtain a
valid heath alcohol test. It is the responsibility o(flie, fodividual Opernlor to
rnai11t<1in their cuffent certification: the ISPFS may·u6t .notify Operators that their
ce1iification is about to expire.
- ·.

#y,_of

0

•••

4.3.1

:

a

Recertification for another 26~month pe.i'-iod i'.> a~hieved by rnmpleting au
ISPFS approved Operator cbs~ prior to the .enfi.ofthe 26th month.
.

.

.·

4.3.2

If the indiviclnal fails to satisfactorily con1plete the class (including the
written and practical test~),; 01; allows their ce1tification status to expire,
he/she must retake th~ Operator clnss in order to become ce1tified.

4.3.3

If current Operator certificatio1i is expired, U1e individual is not approved
to nm eviclentiaf)' breath alcohol tests on the instrnment in question until
rhe Operator class is completed.
4.3.3.11'1.iere are no grace periods or provisions for extension of Operator
certification.

4.4

l3reati Testing Specialists (BTS) are Operators who have completed an
advahced trai1ii1ig class and are ISPFS-certified to perfonn routine instnunent
_Ji10iri.'tenm~pe; and provide both initinl and recertification trnining for instrnment
0

' Operatpi·s_.
4A. l BTS certification

1s

then obtained by completing an approved BTS

training class.

NOTE: The prior Operator stfltus ''on that pmticular insh:ument"
rcqni.rement is waived for new instnunentation.

4.4.2 BTS Ce1tification is valid for 26 calendar months.
4.4.3

If BTS ce1tification is allowed to expire, the individual reverts to ce11jfied
Operator status for 12 calendar months for that instmment. He/she may
110 longer perfom1 any BTS specific. duties relating to that pmticulai·
instrument.

·
ldnhn Drc11d1 Mcohol St.indard Operating Pi:ocedme
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4.4.3.l BTS specific duties entail the teaching of operator classes,
proctoring of proficiency tests for operators, and testifying as experts on
alcohol physiology and instnunent fi.mc.tion in court.
4.4.4

BTS certification is renewable by completing an approved BTS training
class.

The Idaho State Police Forensic Services may revoke BTS ce1iificatio11 for
cause. Examples of v.,rbfit may constitute grounds for reyg~ation may
include falsification of records, failme to perform requir~a'(p~rformance
verification, failure to successfully pass a BTS recerti:ffca'tion class and
failure to meet standards in conductinp: Operator traip~Jig.-~
/-'.~-~ ..;·;1:1
Adoption of a ne·w instrument by an agency will requ1ie{1pdatiug any BTS and
Operators in that agency in the use of the new iustmuieµt.
4.4.5

4.5

:·, i1·· ···~

4.5.1

A cmrentlv ce1tified BTS mav beco1~e ·'~ certified BTS for a nev,1
instrnment
completiug an ISPFS aJ5praZ,ed ,BJS)nstrnmentation class.

hy

.

:

i;

;;.

4.5.2 A ClllTently certified Operat'~r niay cer'tiff\n a uew instmment by
completing an ISPFS approved Operator Ins1rumentation Class for the
new instnunent.
4.5.3

4.6

Individuals not cunently cer1ificd as Operators must complete an
Operator Cla~s fm·each appr'?ved instrnment.

Record maintenance.nnd ,management.
It is the responsibility of each
individual agency. to store\perfomiance verification records, subject records,
maiu1enance recoids, i11stnnnent logs, or any other records as pertaining to 1he
evidentimy1ise of breath testing instruments and to maintain a ctment record of

Operator'certl fi ca ti OJi. .
4.6:l - It is th~ responsibility of the agency to see that the said records are stored
and 1rniinlained n minimum of (3) years in accordance with IDAPA
11.03.01.

4 .6. I.I Records may be subject to periodic nudit by the Idaho State Police
Forensic Services.
4.6.2 The Idaho State Police Forensic Services will not be responsible for the
storage of such records not generated by ISPFS.
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5.

Performauce Verification of Breath Testing Instruments
Perf01mance verifications aid the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Services (ISPFS) in determining if a breath testing instrt1ment is
functioning conectly. Performance verifications are performed using a wet bath
simulator performance verification standard. The standard is provided by and/or
approved by lSPFS. The certificate of analys1s confinns tl1e target value and accept:;ible
range of the standards used for the verification and includes the acceptable;·,y~1ues for
ef!ch standard. Note: The ISPFS con.firmed target values should be takep. r~greftly from
the Ce11ificate of Analysis for each standard lot and not from the bottles/,cylmders.
\
..

<!.~/<:'"·~~

F:_

';:,':~~

5.1

Alco-Sensor und Lifeloc
Performance Verification

5.1.1

FC20-Portable

~

._(;:t~

:-.:

Brcath'·'Testino
~ ~
·.~
b

Instrument

The Alco-Sensor rmd Lifeloc FC20. p~rtable ~reath testing instnunent
perfornrnnce verification is nm usuig approxii:rwtely 0.08 and/or 0.20
performance verification standards provided/by and/or approved by
ISPFS.
:

"c.·,

...

5.1.2 The pe1ionrnmce verifi6~tio~ using.'the 0.08 and 0.20 perfo11nance
verifi.~ation standarcls,consist of two smnp]es.
5 .1.2.1 For the _Lifeloc _FC20, the perfonna11ce verifications can be
obtained using· either tlie "wet check" screen located in the
calibration mem.l, or they cm1 be performed as a regular test using
'the test seqrience or non-sequence data acquisition modes.
5.1.3

A. performance· verification of the Ako-Sensor and Lifeloc FC20
in~frfouents using a 0.08 or 0.20 perfonnance verification standard must
pe· perf011.ned within 24 hours, before or after, an evidentiaiy test to be
;:ipprov¢d for evidenfo,uy use. Multiple breath alcohol tests may be
c,;r&erecl by c1 single performance verification. Reference 5.1.4.1 for
clarification 011 the use of the 0.20 standm·d in this capacity.
5.1.3.1 A 0.08 perfonnance verificrition standard should be replaced with
fresh standard approximately eve1y 25 verific.ations or every
cnlendar month, whichever comes first.

5 .1.4

A 0.20 perfonnance verification should be run and results logged once per
calendar month aud replaced with fresh standard approximately every 25
verifications or tmtil it reaches its expiration date, whichever comes first

NOTE: The 0.20 performance verification was implemented for
the sole ptupose of supporting the instruments' results for an l 88004C charge. Failure to perfonu a monthly 0.20 l)erfonnance
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verification v,rill not invalidate tests pe1formed that yield results at
other levels or in charges other tbm1 l 8-8004C.
5.1.4. I The 0.20 performance verification satisfies the requirement for
performance verification within 24 hours, before or after, an
evidentimy test at any leveL
5.1.4.2 \\.'hen a suspect provides a breath sample over a 0.20, tl~e -~fficer is
not required to conduct a pe1fonnance verification;~~u1g a 0.20
solution, as long as a perfonnance verifications
conducted
within 24 hours of ilie breath sample pursuanqq\5;T:3 and a 0.20
pert'onuance verification has been perfonn~d;"puisuant to section
5.1.4.
F"' V:.;·':.,.:0··::-

~v~s·'

5.1.5

Acceptable results for a 0.08 or 0.20 pe1fo11n~1ce verification is a pair of
samples in sequence that are both wit!3in~_tl- 10% of the performance
verification standard target value. Target , 1alues-,_nnd ranges of acceptable
results are included in a certificate of rii1alysi!:.·fo/each strmdard lot series,
11w1ilable from, the ISPFS.
·
· .._< -:

NOTE: Due to external factors associated with clwnging a performance
verification standard the results of the inifo1l perfo1mance verification may
not be within tlle acceptable range, .therefore tbe perfo1mance verification
may be repeated ui:1til a pair of satisfactory results is obtained. However,
if results after a. total of three _test serjes for any standard (equivalent to six
tests) are still unsatisfactor)', contnct the appropriate ISPFS Laboratory.
The instmment should not be used for evidentiary testing until the
problem is conected and perfonuance verification results me within the
<1ccept11ble range: The suggested troubleshooting procedure should be
fqllowed if the initial performance verification does not meet the
nc~eptnnce
criteria .
.
. ··-., .
{:

-5.1:6. Tempei·nhue of the simulator must he between 33.5°C and 34.5°C in order
±9f the perfornrnuce verification results to be valid.

NOTE: The sinmla!or may need !o wmm for a1)proximately 15 minutes
to ensure that the metal lid is also warm. If the lid is cold, condemation of
alcohol vapor may occnr producing low results.
5.1. 7 Performance verification standards should only be used pnor to the
expiration clnte.
5.1. 8 An agency may nm additional pe1fonnauce veiification standard levels at
their discretion.
5.1.9

The official time and c\nte ofthe pe1fonnnnce verification is the time and
date recorded on the printout, or the time and date recorded in the log,
vvhicbever con-esponds to the perfomrnnce verification referenced in

section 5. l.3 or 5.1.4.1.
Idnho B!'enth Alcohol Stm1darcl Operating Procedure
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5.2

Intoxilyzcr 5000/EN Performance Verification
Intoxilyzer 5000/EN instruments must have a performance verification with each
evide11tiary test. If the perfmmance verificaliou is \Vithin the ac.ceptable range for
the lot of staudard being used, then the instrnment will be approved and the
resultiug breath samples will be deemed valid for evidentiaiy use.
5.2.1

Intoxilyzer 5000/EN performance verification is nm using Q.Q_8 and/or
0.20 pe1formance verification standards provided by and/ort!,l.PProved by
,~. . 'C.t,,/
ISPFS.
·- :\ t·
~

··\:;'~·

5.2.2

During ec1cb evidentimy breath alcohol test using th 7.$\~iilyzer 5000/EN,
a performance verification will be performed as ,d~~cted by the instnm1ent
testing sequence and recorded as SIM CHK mtth~ printout. If the SIM
CHI( is not \'Vithin the ;1cceptable rnnge for tbistandard lot being used, the
testing sequence will abort and no breath sm\1Jlles will be obtained.

5.2.3

A two sample J)erfonnance verificMi~n 1\sini a 0.08 performance
verification standard should., be nm and·. _re~ults logged each time a
standard is replaced with fresh' stanclard{this is uot a reqnirement but only
a check that the instrument is co1111ectecl c01Tectly prior to an evidentiary
test being performed). A o:98'perfonria11ce verification stanclai·d should be
replaced with fresh standai:d approxi1nately every 100 samples or eve1y
calendar month, whichever comes first.

5.2.4 A 0.20 perfonnarice verification should be nm and results logged once per
caleudar month and replaced with fresh stm1dard approximately every 25
verifications or until it reaches its expirntion dat.e, ·whichever comes first.

NOJE: The 0.20 performance verification was implemented for the sole
p1~1vose of supp01iing the instruments' results for an l 8-8004C charge.
· Failure_. io perfonn 8 monthly 0.20 performance verification will not
invalidate tests perfonnecl that yield re.snits at other levels or in charges
oth~r: !Irnn l 8-8004C.

s:2.4. 1 When <1 stispect provides a breath sample over a 0.20, the officer is
ll.Q.! required to conduct a performance verification using a 0.20 solution,
as long as a perfornrnnce verification was conducted pursuant to 5.2.2.

5.2.5

Acceptable results for <1n independent 0.08 or 0.20 performance
verification, which is not performed dnring a breath testing sequence, are a
pair of back-to-back samples that are both within +/.:. 10% of the
performance verification standard target value. Perfonmmce verifications
that are perfi)m1ecl clm-ing a breath testing sequence are acceptable with a
single test result within +/- 10% of the standard target value. Target
w1l11es and ranges of acceptable results for each standard lot series are
included in a certificate of analysis Hvailable from, the ISPFS. .

. Id.tho Brs:!illh Alcohol Stnnclard Opernti11g Procedure
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NOTE: Due to external factors associated with changing a perfonnance
verification standard the results of the initial performance verification may
uot be within the acceptable range, therefore the petformance verification
may be repeated until a pair of satisfactory results is obtained. However,
if results after a total of tluee test series for any standard (equivalent to six
tests) are still unsatisfactory, contact tlle appropriate ISPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is co1Tectecl and perfonnance verification results are;·wjthin the
,icceptable range. Follow the suggested troubleshooting P!:?pe~ture if the
initial perfomrnnce verification does not meet the accepta?~e,,;i1teria .
.v°'",~ ;1-

5.2. 6 The officiAl time and date of the perfonmmce ve!i~C:;,tio;i is the time and
date recorded on the printout, or the time and dat~~~:;coi-ded in the log.
5.2.7

Pe1fonnance verification standards shoul~t-;mily be used prior to 1he
expiration date.

5.2.8 Tempera lure of the simnbtor mus! lie 1:r;t\~ ee1) 33~~°C and 34.5°C iii order
for the perfornrnnce verification resnlts to be valid:
1

5.2.9 A.n agency may nm additional performance verification stt=mdard levels at
their discretion.
·
5.2.10 The con-ect acceptnble range liiuits nnd performance verification standard
lot number should- be set _m the instrnment before proceeding with
evidentiary testil}g.

Idnho nreMh Alcohol Stanclnrcl Opemting Pl'ocednri!
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6.

Evidentiary Testing Procedure
Proper testing procedure by ce1iified OJJerators is necessa1y in order to provide
accurate results. Instnuuents used in Idaho measure alcohol in the breath, not the blood,
and report results as grams of alcohol in 210 liters of breath.

6.1

Prior to evidentia1y breath alcohol testing, the subject/individual .should be
monitored for at least fifteen (15) minutes. Any foreign objects/materiajs which
have the potential to enter tl1e insh1unent/breath tube or may pr~§.e°,nt/a" choking
hazard should be removed prior to the start of the 15 · m:inute,waffing period.
During the monitor111g period the subject/individual shouk\rnot~be allowed to
smoke, drink, eat, or belch/bmv/vomit/regmgitate.
f-· (}"">·

r .,.,":"-,.:rr.,..l·

NOTE: If a foreign objecthnaterial is left in the mouth"cturing the entirety of the
15 minute monitorn1g period, any potential extern~{plcohol contamination will
come into equilibrium with the su~ject/individua,l'sl;ody water and/or dissipate so
as not to inte1fere with the results of the subs~qi:{ei1t ·bren~1 alcohol test

6.1.1

The breath alcoliol test must be aduJnister~d~~B~ an Operator cunently
ce1iificd in the use of the instru_iuenl. ·
·--, ',':

6.1.2 False teeth, pmtial plates, bridges or comp'nrnble dental work installed or
prescribed by fl dentist or physician do not need to be removed to obtain a
valid test (see above NOTE fm clarification on foreign objects being ieft

in the month).

'

6.1.3

The Operator may elect a i)};od test in place of the breath alcohol tes1 if
there is a failure to cou1plete the fifteen minute monitoring period
successfully,

6.1 .'1

Dmiug
monitoi:iiig J)eriod, the Operator should be aleti for any event
that might influence the accmacy of the breath alcohol test .

the

. 6.1 .4. l_The Operator should be aware of the possible presence of mouth
;alcohol as indicated by the testing i11sh1.11nent. If mouth nlcohol is
suspected or indicated, the Operntor should begin another 15minute waiting period before repeating: the testing sequence.
6.1.4.2

Ii:

during the 15-minute waiting period, the subject/individual
vomits or regmgitates nrnterial from the stomach into the
subject/individual's breath pathway, the 15-minute waiting period
should begin again.

6.1.4.3 If there is doubt as to tlle events occurring during the 15 m.inute
monitoring period, the officer should look at results of the
duplicate breath samples for evidence of potential alcohol
contamination. For clarification see sectiol'i 6.2.2.2.
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6.2

A complete breath }1lcohol test includes two (2) valid breath samples taken
during the testing sequence and preceded by air blanks. The duplicate breath
samples perfonnecl with a portable breath testing instmment should be
approximately 2 minutes apa1i or more (for the ASIIl's and the FC20's). RefeI to
section 6.2.2.2.
NOTE: A deficient or insufficient sample does not automatically invalidate a test
sample.
l~,
,! ......

6.2.l

"=. ,p;l'-

If the subject/individual fails or refuses to provide a duplfc~~( adequate
sample as requested by the Operator, the single te$.fresult shall be
considered Yalicl. Refer to 6.2.2.4 for further guidai;c¢}< ·
__ ;::..,

:; -~·

:i

~;;i:~1ce as required by

6.2.1.1 TI1e Operator may repeat the testing
circumstances.
·, ': ~--·

6.2.1.2 The Operator should use a ne,{_jn~uthpiece for each senes of
tests.
··
1

_.:;t\

6.2.2

A third bre,1th sample is required if the fii'st;(t~~i~:re~mlts differ by more than
0.02.
;.
e

.·,

.

}

/

6.2.2.1 Unless mouth alcohol is indicated or suspected, it is not necessaiy
to repeat the 15-rninute waiting period to obtnin a third breath
sample.

6.2.2.1 The results for duplicate brellth samples should correlate within
:0.02 to indicate the absence of alcohol contamination in the
subject/iudi(i~lual's breath pathway, show consistent sam])le
. , deliv~l')' 1~and indicates the absence of RFI as a contiibuting factor
to,.the breath results.

· '6.2.2./hi the event that all three samples foll outside the 0.02 conelatiou,
· · :~md the officer suspects that mouth rilcohol could have been a

contributing factor, then they should restart the 15 minute
observation period and retest the subject, or have blood samples

drawn.
6.2.2.3.1 If the officer does not snsJ)ect that mouth alcohol was
present, and that the sample variability was due to a lack
of su~ject cooperation in providing consistent samples as
requested, then the samples can be co11sidered valid if all
three samples are above the per se limit of prosecution.
6.2.2.4 If the breath sample(s) provided cannot establish a 0.02 conela.tiou
the officer umy at their discretion elect to have a blood sample
clrnwn for rmalysis in ljeu of retesting the subject's breath alcohol
concentrntion.
Iclnho Bl'enth Alcohol Standnrcl Opcrnling Prnceclnre
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6.2.3

The Operator should log test results and retain printouts, if any, for

possible use in court.
6.2.4

If a subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the results obtained are still
considered valid by the ISPFS, provided the failme to supply the
requested samples was the fault of the subject/individual and not the

.-

~~~-

~~~'"1'

,thtt1'ck

6.2.4.1 Failme to provide a complete breath test due to
of 0.020
COlTelation lll the Samples provided needs to b~..p}eat:Jy articulated
that the lack of sample conelation was the ft1~t. the subject and
not of the instmmeut or of the samples tfferi'l~elves.
The officer's
•.,· ii
observations of the subjeet need to be dear'enough to explain any
discrepancies. Refer to 6.2.2.2 Jo{,,some examples of 0.020
con-elation deficiencies.
··' -·

of

G.2.5

If the second or third samples are

h1cking cl11e;;ib

instrument failure, the

Operator should attempt to utilize auotbet uistrnment or have blood
drawn.
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7.

Troublesbooting Procedure
Proper testing procedure by ce1tified Operators is necessary in order to provide accurate
results.
7.1

Perfonnauce verificBtion:
If, when perfo1ming the periodic performance
verification, the instmment falls outside the limits of the verification, the
t1011bleshooth1g guide should be 11secl.
!: ;>~~
t:.?·,>.,,_,,.-r

NOTE: This is a guide for troubleshooting perfonrnmce verificat1qJs'~utside the
verification limits and the procedure is recommended to stremplmhmct isolate the
potenti11! cause of the problem. Strict adherence to the ,nlid,.:#tles is not required.

'-,:t~_::. ~<st;,.../

7.1.1

The tlu-ee sources of uncertainty ,vhen,.,perfonning the periodic
perfommnce verifications using fl ...vet bath• sii:nulator are in the simulator
seh1p and Operator teclmique, tbe siµmliitor perfonnance verification

stm1dard, and the instrnment calibration itself.
. ·!. :··:

is

.,

.....

:·.>J7.

7, 1.2 If the first performance verifi~ation o,11tside:{'11; verification limits, the
simulator setup and technique ·of the Operaloi· performing the verification
should be evaluated. The sinii.ilator should be ewiluated to ensure that it is
hookea up properly, use~.- sE01t hoses, is properly wanned, is within
temperahtre, the Opernt6.r blow technique is not too hard or sofi, and that
the Operator does i1?t stop bl~wing until af1er the smnple is taken,

7.1.2.1 TI1e performance '{e11fication should be nm a second time
7 .1.2.2Jf the pe1:for~1.nce verification is within the verification limits on
rhe secon_d ti+, the ins.tnunent passes the performance verification.
7.1.3 I(tl~e seco11d. perform.mice verificc1tion is outside the verification limits.
· tl{en the p'e1:fonna11ce verification standard should be evaluated next.
·
,.

'

7. (3.1 TI1e performance verificntiou stm1cbrd should be changed to a

fresh standard.
7.1.3.2 The sta11dc1rcl should be wmmecl for approximately 15 minutes, or
until the tempernhtre is witl1iu nmge, and t11e simulator lid is as
wann as the simulator jur.
7.1.3.3 111e perfonnance verification may then be repeated.
7.1.4 If the third perfonmmce verification is outside the verification limits, the
instnuuent mnst be taken out of service and sent to the ISPFS or an
approved service provider.
7.1.5 Upon return from service, the instnunent should be recertified by ISPFS
before being pu l back into service.
khlho Bre11th Alcohol S\andant Op•m:iting Proced\1re
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7.2

Them1orneters:
7.2.1

If a bubble forms in the thermometer, the Operator or BTS can place the
thennometer in a freezer to draw the mercury (or equivalent) into the bulb
of the thermometer. This should disperse the bubble.

1_:;..},

<:'.~>·>-•'
~·- - ,. .1

_,-1...--!.: .

.• ~-~ (_f~: f'

y

~~-~····1
~,:'
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8. 1\/Iinors in Possession/lVIinors in Consumption Procedure
Breatl1 testing iustruments certified by ISPFS are oiien used in investigating violations of
Idaho Code§ 23-949 (punishment set fmth by l.C. § 18-1502) or Idaho Code§ 23-604
(pnnishment set forth by I.C.18-1502), wherein a person under twenty-one (21) years of
age is deemed to have possessed and consumed alcohol. Unlike the Driving U11c:ler the
Influence stahJtes and their associatio11s ·with per se limits of 0,08 and 0.20, ~..:ii.~'.cific
level of alcohol is 11ot required to prove a violation ofl.C. § 23-949 or §,2i~q04. There is
no requirement that the State prove the person is impaired by alcohol. _Rptlrei-, the
presence or ilbsence of alcohol is a determining factor for proving tlJtf~ffense. Therefore,
there is a different stm1dard operating procedure associnted withtq_i~dJrpe of charge. The
m<1in pmpose of the procedure outlined below is to rnle out «moiffh'alcohol" as a
potential contributing factor to the results given during the b1:e~~th tes6ng done for

MIP/IvHC cases.
8.1

15 minute observation period: The monitori1'1g)obse1;v4tiq11 period is not required
for the MIP/I\1IC procedure. The dupJicate samples; s~parated by approximately
2 minutes or more and within the ··0.02 correlaticfo, provide the evidence of
consistent sa1111)!e delivery, the absen~e of ·'111011th alcohol" as well as the absence
of RFI (radio frequency interferebce) as a corih-ibnting foctm to the results of the
·
·
· -.. ·
·
~.
breath t~st.

8.2

MIP/!VfIC 1·equirements::· .

8.2. 1 The breath alcohol test i.imst be adm.inistered by an operator cnnently
certified in the use .oflhat instn11ne11t.
8.2.2

The instrument used must be certified by ISPFS.

8.2.2.1,'The instnunent only needs to be initially certified by ISPFS. Initial
. ··.certification shows that the inslnuneut responds to alcohols aud not
··. ' to acetone.
8.2.2.2 The iustrnment used does not need to meet other requirements set
forth in previous sections of this SOP. It does not need to be
checked regularly or periodically with any of the 0.08 or 0.20
standards.

8.2.3 False teeth, parti<1l plates, or bridges installed or prescribed by a dentist or
physician <lo not need to be removed to obtain a valid test.
8.2.4 The officer should have the individual being tested remove all loose
foreign materfril from their mouth before testing. The officer may allow
the indiviclnal to briefly rinse their mouth out with water prior to the

breath testing.
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8.2.5

Any material containing alcohol Jen in the mouth during the entirety of 1he
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarific<1tion refer to section 8.1)

8.3

Procedure:
A complete breath akobol test includes two (2) valid breath samples taken from
the subject and preceded by an air bl.ink. The duplicate breath samples do not
need to be consecutive samples. The individual breath samples stmvld be 2
alcohol
miuutes or more apart, to allow for the dissi1x1tion of potential / ·!Iio'l}tl1
:•:..,.:;:r
contamination.
.. ._\. .::1-:.. i

NOTE: A deficient or insufficient sample _doe;~~~t automatically
c~~~--':/4r";;
invalidate a test sample.
8.3. l

If the subject/iudividrnil fails or refoses to pro\ride a duplicate adequate
sample as requested by the operator, the· single test result will be
considered vnlid.
8.3.1.1 The operator may rep~cll the testi1~g sequence as required by
circumstances.

S.3. 1.2 The operator shouid {1se a new ~outhpiece for each individual and
for each series'oftests (i.e. complete set of breath testing samples).
8.3.2

A third breath sainple isretj~~ired if the first two results differ by more than
0.02.

8.3.2.1.The results for duplicate breath samples should conelate within
0.02 to indicate the nbsence of alcohol contamination in the
supject's breath pathway (mouth alcohol), show consistent sample
delivery, mid indicates the <1bsence of RFI as a contributing factor
to'.t11e breath results.

:q.2.2 Iu !he event that all three samples fall outside the 0.02 correlation,
find the offic.er suspects that month alcohol could have been a
contributing factor, then they should administer a 15 minute
observ<1tion period mid then retest the subject. If mouth alcohol is
not suspected, then the offker may reinstrnct the individual in the
proper breath sample technique aud retest the subject without
administering a 15 1ninule observation.

8.3.3

The operator should mmmally log test results and/or retain printouts for

pmisible use iu court.
8.3.4

8.4

The i11stnunent should not be in passive mode for the testing of subjects
for the ptuvoses of the previous sections.

Passive mode:
ld:iho l3renth Alcohol Standard Opernting Procedure
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8.4.1

The passive mode of testing using the Lifeloc FC20 or ASIII should be
used for testing liquids or containers of liquid for the presence or absence
of alcohol.

8.4.2 The passive mode can be used for screening pmJ)oses on individuals who
are required to provide breath samples whenever requested by a law
enforcement aQ,ency. Exru.nple may include but are not JiW,ited to:
probationers, w~rk release, parolees, prison imnates, etc.
_,:?~:./
·:· .

-~~~:;}~~-

;·.

~.:.·->-~

.
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6.0 Idaho Standard Operating Procedure
Breath Alcohol Testing

Idaho State Police
Forensic Services

Idaho llreath Alcohol Standard Operating Procedure
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Glossary
Approved Vendor: A source/provider/manufacturer of an approved premixed alcohol simulator solution shall be explicitly
approved as a vendor of premixed alcohol simulator solutions for distribution within Idaho.
Breath Alcohol Test: A series of separate breath samples provided during a breath testing sequence.
Breath Alcohol Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which
may be directed by either the instrument or the Operator, but not both, and may consist of air blanks, performance
verification, internal standard checks, and breath samples.
Breath Testing Specialist (BTS): An Operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. FlTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
Certificate or Analysis: A cenificate stating that the premixed ethyl alcohol solutions used for performance verification have
been tested and approved for use by the JSPFS.

Certificate or Approval: A certificate stating that an individual brealh alcohol testing instrument has been evaluated by the
ISPFS and found lo be suitable for forensic alcohol testing. The certificate bea1·s the signature of an ldaho State Police
Forensic Services Lab Manager, .ind the effective date uflhe instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend RTS training that qualifies them to perform BTS duties related lo the instrument.
Evidentiary Test: /\ breath test performed on a subjec\/individual for potential evidentiary or legal purposes. A distinction
is made between evidentiary testing and community service or training tests performed with the instrument.

Idaho State Police Forensic Sen-ices (ISPFS): Formerly known as the Bureau of Forensic Services, the JSPFS is dedicated
to providing forensic science services to the criminal justice system of Idaho. ISPFS is the administrative body for the
breath alcohol \1:sling program per IDAPA I 1.03.0L
MIP/l\1IC: /\n abbreviation used lo designate minor in possession or minor in wnsumption of alcohol.
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the ISPFS. Operntor certification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests.

01icn1tor Class: i\n lSPf,S-approved training class for prospective or 11ncertiflcd breath .:1\cohol Opcrators. Currently
certified Breath Teoting Specialists may teach Operntor classes.
Performance Verification: A verification of the accuracy of the breath testing instrument utilizing a simulator and a
performance verification solution. Performance verification should be reported lo three decimal places. While ISPFS uses
the term performance verdicalion, mam1 facturers and others may use a term such as •;calibration check" or "simulator check."

Performance Verification Solution: A premixed ethyl alcohol solution used for licld performance verifications.
solution is provided by and/or approved by lSPFS.

The

Recertification Class: A training class for currenlly certified peri;onnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Waiting Period/Monitoring Pcriod/Deprivntion Period/Observation Pel'lod: IS-minute period prior to administering a
bl'eath alcohol lest, in which an oflicer monitors the test subject/individual.
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Breath Alcohol Standard Operating Procedure
List of Revisions
SOP Section

Date of Revision

Topic

2

Delete reference to ALS

Junel,1995

2

0.02/0.20 solutions

June l, 1995

3.2.1

Valid breath tests

October 23, I 995

2.1

Alco-Sensor calibration checks

May I, 1996

2.2

May I, 1996

lntoxilyzer 5000 Calibration Checks
Effective June, 1996

2.1.2

0.003 agreement

June I, 1996

2.1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

2.1

All 3 solutions n.1n within a 24~hour period

Sentember
6. l 996
- r -

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996

2

All 3 solutions run within a 4 8-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

April 1, 1997

~

Oct. 8, 1996

2.1

Alco-Sensor and lntoxilyzer 5000
calibration check

August 1, 1998

2.2

Calibration checks for the Inloxilyzer 5000

February l l, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

l.6

Record Management

August l, 1999

2

Deleted sections on relocating, repairing, recalibrating,
and loaning of instruments from previous revision.

August I, 1999
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1.2, 2.1, 2.2
3

Alco-Sensor and lnloxilyzer 5000 calibration checks
Deleted sections on blood and urine samples
for alcohol determination

August I, 1999
August l, 1999

1.6

Operator certification record management

January 29,200]

1,2, and 3
2.1, 2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1.1.2.2

Deleted "simulator port" and ''two print cards".
Simulator temperature changed from "should"
to "must".

May 14, 2007
May 14, 2007

2.2. l. l.2.2

Clarification of 0.20 calibration checks.

September 18, 2007

l.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13, 2008

2.1 .2.1 and 2.2.4

2

Modified the accepted range for simulator solutions to
+/- I 0%, eliminating the+/-0.01 provision. Added
"Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
lntoxilyz.er 5000 calibration is now section 2.3

February 13, 2008

2.

Modified to specifically allow use of the 0.20
during subject testing

February 13, 2008

Sections l, 2, 3

General reformat for clarification. Combined
J\lcosensor and Lifeloc sections. Speciftcally,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two (2).

December I, 2008

2.1.4, 2.2.3, 2.2.4, 2.2,5
And 2.2.10

Clarification: a "calibration check" consists ofa
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.

January 14, 2009

2.1.3, 2.1,4.1, 2.1.9

Clarification: Added "before and after" to the 0.08 and
0.20 calibration checks, within 24 hours of a sLJbject test.
The official time and date of the calibration check is the
time and date recorded on the printout, or ihe time and date

July 7, 2009

recorded in the log, whichever co/'tesponds to the c:alibration
check referenced in section 2.1. 3 or 2. I. 4. J,
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History Page
Revision#

Effective date

History

0

8/20/2010

The entire SOP was rewritten to incorporate language changes regarding
performance verifications, and to clear-up ambiguities associated with
the 0.20 verification and the relevance to cases not involving an t 88004C charge. Scope and safety sections were added. Troubleshooting,
MlP/MlC sections added.

8/27/2010

Deletions and/or additions to sections 2, 4.3.3, 4.4.1, 4.4.3, 4.4.5, 4.6.1.1,
5.1.2, 5,l.4, 5.1.4.1, 5.1.5, 5.2.4, 5.2.5, 6, 6.2.l, 6.2.3, 6.2.4, 7, 7.1, 7.1.1,
7.1.2, 7.l.2.2, 7.1.3, 7.1.4, 7.1.5, 8.

2

11/01/2010

Section 6.2 clarified for instrument specificity, added sections 6.2.2.3, 6.2.2.3.1
and 6.2.2.4, added section 8,0 for the MIP/MIC procedure, clarified section
5.1.3 for the use of 0.20 solutions, renamed document to 6.0

3

4/23/2012

Section 5.0 modified to better reflect current practices and be in agreement with
AM l.O for certification of premixed solutions. Updated 5.2.5 to clarify
performance vcri fications.
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Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope
This method describes the Idaho State Police Forensic Services (ISPFS)
procedure, for use by agencies external to ISPFS, for the analysis of breath for the
presence of volatile compounds using an approved breath testing instrument. This
method provides for the quantitative analysis of ethanol.
Following all the recommendations of this external procedure will establish the
scientific validity of the breath alcohol test. Failure to meet all of the recommendations
within this procedure does not disqualify the breath alcohol test, but does allow for the
questioning of the breath alcohol tests as it pertains to its foundation of admissibility in
court. That foundation can be set, through testimony, by a Breath Testing Specialist
expert or ISPFS expe1t in breath testing as to the potential ramifications of the deviation
from the procedure as stated.

3

Safety
Within the discipline of breath alcohol testing, the general biohazard safety
precautions should be followed. This is due to the potential infectious materials that may
be ejected from the mouth during the sampling of the breath. Caution should be taken so
as the expired breath is not directed towards the officer or other unrelated bystander,

4

Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments,
Openitors, and Breath Testing Specialists (BTS) must be approved arid certified by the
Idaho State Police Forensic Services (ISPFS). The ISPfS will establish and maintain a
list of approved instruments by manufacturer brand or model designation for use in the
state.
4.1

Approval of Breath Testing Instruments. In order to be approved and certified
each instrument must meet the following criteria:
4.1. l

The instrument shall analyze a reference sample or analytical test
standard, the results of which must agree within +/- I 0% of the target
value or such limits set by ISPFS.
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4. I .2 The certification procedures shall be adequate and appropriate for the
analysis of breath specimens for the determination of alcohol
concentration for law enforcement.
4.1.3

Any other tests deemed necessary to correctly and adequately evaluate the
instrument to give accurate results in routine breath alcohol testing.

4.2

The ISPFS may, for cause, remove a specific instrument by serial number from
evidential testing and suspend or withdraw certification thereof.

4.3

Operators become certified by completing a training class taught by an ISPFS
certified Breath Testing Specialist (BTS). Certification is for 26 calendar months
and expires the last day of the 26th month. Certification will allow the Operator
Lo perform all functions required to obtain a valid breath alcohol test. It is the
responsibility of the individual Operator to maintain their current certification; the
ISPFS will not notify Operators that their certification is about to expire.
4.3.1

Recertification for another 26-month period is achieved by completing an
JSPFS upproved Operator class prior to the end of the 26th month.

4.3.2

If the individual fails to satisfactorily complete the class (including the
written and practical tests), or allows their certification status to expire,
he/she must retake the Operator class in order to become recertified.

4.3.3

If current Operator certification is expired, the individual is not certified to
run evidentiary breath alcohol tests on the instrument in question until the
Operator class is completed.
4 .3 .3. I There are no grace periods or provisions for extension of Operator
certification.

4.4

Breath Testing Specialists (BTS) are Operators who have completed an
advanced training class and are lSPFS-certified to perform instrument
maintenance, and provide both initial and recertification training for instrument
Operators.
4.4. l

To obtain initial BTS certification, an individual must be currently
certified as an Operator of that particular instrument. BTS certification is
then obtained by completing an approved BTS training class.

NOTE: The prior Operator status "on that particular instrument"
requirement is waived for new instrumentation.
4.4.2

BTS Certification is valid for 26 calendar months.

4.4.3

lf BTS certification is allowed to expire, the individual reverts to certified
Operator status for 12 calendar months for that instrument. He/she may
no longer perform any BTS specific duties relating to that particular
instrument.
Idaho Br\c!Hth Alcohol Standard Opera!ing Procedure
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4.5

4.6

4.4.4

BTS certification is renewable by attending an approved BTS training
class.

4.4.5

The Idaho State Police Forensic Services may revoke BTS certification for
cause. Examples of what may constitute grounds for revocation may
include falsification of records, failure to perform required performance
verification, failure to successfully pass a BTS recertification class and
failure to meet standards in conducting Operator training.

Adoption of a new instrument by an agency will require updating any BTS and
Operators in that agency in the use of the new instrument.
4.5.1

A currently certified BTS may become a certified BTS for a new
instrument by completing an ISPFS approved BTS Instrumentation class.

4.5.2

A currently certified Operator may certify on a new instrument by
completing an ISPFS approved Operator Instrumentation Class for the
new instrument.

4.5.3

Individuals not currently certified as Operators must complete an
Operator Class for each approved instrument.

it is the responsibility of each
individual· agency to store performance verification records, subject records,
maintenance records, instrument logs, or any other records as pertaining to the
evidentiary use of breath testing instruments and to maintain a current record of
Operator certification.
Record maintenance and management.

4.6. 1 lt is the responsibility of the agency to see that the said records are stored
and maintained a minimum of (3) years in accordance with IDAPA
11.03.01.
4.6. l. I Records may be subject to periodic audit by the Idaho State Police

Forensic Services.
4.6.2

The Idaho State Police Forensic Services will not be responsible for the
storage of such records not generated by !SPFS.
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5.

------

-----------

Performance Verification of Breath Testing Instruments
Performance verifications aid the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Services (ISPFS) in determining if a breath testing instrument is
functioning correctly.
Performance verifications are performed using a wet bath
simulator performance verification solution. The solution is provided by and/or approved
by ISPFS. The ISPFS analysis confirms the target value and acceptable range of the
solutions used for the verification and includes the acceptable values on the Certificate of
Analysis for each solution. Note: The ISPFS confirmed target values should be taken
directly from the official ISPFS Certificate of Analysis for each solution lot and not from
the bottles or from the vendors certificate of analysis.

5.1

Alco-Sensor and Lifeloc
Performance Verification
5.1.1

FC20-Portable

Breath

Testing

Instrument

The Alco-Sensor and Lifeloc FC20 portable breath testing instrument
performance verification is run using approximately 0.08 and/or 0.20
performance verification solutions provided by and/or approved by ISPFS.

5.1.2 The performance verification using the 0.08 and 0.20 performance
verification solutions consist of two samples.

S. I .3 A performance verification of the Alco-Sensor and Lifeloc FC20
instruments using a 0.08 or 0.20 performance verification solution must be
performed within 24 hours, before or after an evidentiary test to be
approved for evidentiary use. Multiple breath alcohol tests may be
covered by a single performance verification. Reference 5 .1.4.1 for
clarification on the use of the 0.20 solution in this capacity.

5.1.3. I A 0.08 perforn1ance verification solution should be replaced with
fresh solution approximately every 25 verifications or every
calendar month, whichever comes first.

5.1.4 A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first

NOTE: The 0.20 performance verification was implemented for
the sole purpose of supporting the instruments' results for an 188004C charge. Failure to timely perform a 0.20 performance
verification will not invalidate tests performed that yield results at
other levels or in charges other than l 8-8004C.

5, 1.4. I The 0.20 performance verification satisfies the requirement for
performance verification within 24 hours, before or after an
evidentiary test at any level. The 0.20 performance verification
solution should not be used routinely for this purpose.
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5.1.5

Acceptable results for a 0.08 or 0.20 performance verification is a pair of
samples in sequence that are both within +/- I 0% of the performance
verification solution target value. Target values and ranges of acceptable
results are included in a certificate of analysis for each solution lot series,
prepared by, and available from, the ISPFS,
NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performan~e verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution ( equivalent to six
tests) are still unsatisfactory, contact the appropriate JSPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. The suggested troubleshooting procedure should be
followed if the initial performance verification does not meet the
acceptance criteria.

5.1.6 Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.
NOTE: The simulator may need to warm for approximately 15 minutes
to ensure that the metal lid is also warm. If the lid is cold, condensation of
alcohol vapor may occur producing low results.
5.1.7 Performance verification solutions should only be used prior to the
expiration date on the label.
5.1.8 An agency may run additional performance verification solution levels at
their discretion.
5.1.9 The official time and date of the performance verification is the time and
date recorded on the printout, or the time and date recorded in the log,
whichever corresponds to the performance verification referenced in
section 5.1.3 or 5.1.4. l.
5.2

lntoxilyzer 5000/EN Performance Verification

Intoxilyzer 5000/EN instruments must have a performance verification with each
evidentiary test. If the performance verification is within the acceptable range for
the lot of solution being used, then the instrument will be approved and the
resulting breath samples will be deemed valid for evidentiary use.
5.2. !

!ntoxi lyzer 5000/EN performance verification is run using 0.08 and/or
0.20 performance verification solutions provided by and/or approved by
.
ISPFS.

5.2.2

During each evidentiary breath alcohol test using the lntoxilyzer 5000/EN,
a performance verification will be performed as directed by the instrument
Idaho Breath Alcohol Standard Operating Procedure
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testing sequence and recorded as SIM CHK on the printout. If the SIM
CHK is not within the acceptable range for the solution lot being used, the
testing sequence will abort and no breath samples will be obtained.
5.2.3

A two sample performance verification using a 0.08 performance
verification solution should be run and results logged each time a
solution is replaced with fresh solution (this is not a requirement but only
a check that the instrument is connected correctly prior to an evidentiary
test being performed). A 0.08 performance verification solution should be
replaced with fresh solution approximately every I 00 samples or every
calendar month, whichever comes first.

5.2.4

A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first
NOTE: The 0.20 performance verification was implemented for the sole
purpose of supporting the instruments' results for a 18-8004C charge.
Failure to timely perform a 0.20 performance verification will not
invalidate tests performed that yield results at other levels or in charges
other than l 8-8004C.

5.2.5

Acceptable results for an independent 0.08 or 0.20 performance
verification, which is not performed during a breath testing sequence, are a
pair of back-to-back samples that are both within +/- 10% of the
performance verification solution target value. Performance verifications
that are performed during a breath testing sequence are acceptable with a
single test result within +/- 10% of the solution target value. Target values
and ranges of acceptable results for each solution lot series are included in
a certificate of analysis, prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory.
The instrument should not be used for cvidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. Follow the suggested troubleshooting procedure if the
initial performance verification does not meet the acceptance criteria.

5.2.6 The official time and date of the performance verification is the time and
date recorded on the printout, or the time and date recorded in the log.
5.2.7

Performance verification solutions should only be used prior to the
expiration date as marked on the label.
Idaho Breath Alcohol Standard Operating Procedure
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5.2.8 Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.
5.2.9 An agency may run additional performance verification solution levels at
their discretion.
5.2.10 The BTS must set the correct acceptable range limits and performance
verification solution lot number in the instrument before proceeding with
evidentiary testing.
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6.

Evidentiary Testing Procedure
Proper testing procedure by certified Operators is necessary in order to provide
accurate results. Instruments used in Idaho measure alcohol in the breath, not the blood,
and report results as grams of alcohol in 210 liters of breath.
6.1

Prior to evidentiary breath alcohol testing, the subject/individual should be
monitored for at least fifteen (15) minutes. Any foreign objects/materials which
have the potential to enter the instrument/breath tube or may present a choking
hazard should be removed prior to the start of the 15 minute waiting period.
During the monitoring period the subject/individual should not be allowed to
smoke, drink, eat, or belch/burp/vomit/regurgitate.

NOTE: If a foreign object/material is left in the mouth during the entirety of the
15 minute monitoring period, any potential external alcohol contamination will
come into equilibrium with the subject/individual's body water and/or dissipate so
as not lo interfere with the results of the subsequent breath alcohol test.
6. l. l

The breath alcohol test must be administered by an Operator currently
certified in the use of the instrument.

6.1.2

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

6. l .3

The Operator may elect a blood test in place of the breath alcohol test if
there is a failure to complete the fifteen minute monitoring period
successfully.

6.1.4

During the monitoring period, the Operator must be alert for any event
that might influence the accuracy of the breath alcohol test.
6.1.4.1 The Operator must be aware of the possible presence of mouth
· alcohol as indicated by the testing instrument. If mouth alcohol is
suspected or indicated, the Operator should begin another 15minute waiting period before repeating the testing sequence.
6.1.4.2 If, during the I 5-rninute waiting period, the subject/individual
vomits or regurgitates material from the stomach into the
subject/individual's breath pathway, the 15-m inute waiting period
must begin again.
6.1.4.3 If there is doubt as to the events occurring during the 15 minute
monitoring period, the officer should look at results of the
duplicate breath samples for evidence of potential alcohol
contamination. For clarification see section 6.2.2.2.
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6.2

A complete breath alcohol test includes two (2) valid breath samples taken
during the testing sequence and preceded by air blanks. The duplicate breath
samples performed with a portable breath testing instrument should be
approximately 2 minutes apart, or more (for the ASlil's and the FC20's). Refer to
section 6.2.2.2.
NOTE: A deficient or insufficient sample does not automatically invalidate a test
sample.
6.2.1

If the subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the single test result shall be
considered valid.
6.2.1.1 The Operator may repeat the testing sequence as required by
circumstances.
6.2. I .2 The Operator should use a new mouthpiece for each series of
tests.

6.2.2

A \hird breath sample is required if the first two results differ by more than

0.02.
6.2.2. l Uniess mouth aicohol is indicated Oi suspected, it is not necessary
to repeat the 15-minute waiting period to obtain a third breath
sample.
6.2.2.2 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject/individual's breath pathway, show consistent sample
delivery, and indicates the absence of RFJ as a contributing factor
to the breath results.
6.2.2.3 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should restart the 15 minute
observation period and retest the subject.
6.2.2.3. l If the officer does not suspect that mouth alcohol was
present, and that the sample variability was due to a lack
of subject cooperation in providing the samples as
requested, then the samples can be considered valid if all
three samples are above the per se limit of prosecution.
6.2.2.4 If all three samples fall ot1tside the 0.02 correlation, the officer
may at their discretion elect to have a biood sample drawn for
analysis in lieu of retesting the subject's breath alcohol
concentration.
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6.2.3 The Operator should log test results and retain printouts, if any, for
possible use in court.
6.2.4 Jf a subject/individual fails or refuses to provide a duplicate, adequate·
sample as requested bY the Operator, the results obtained are still
considered valid by the ISPFS, provided the failure to supply the
requested samples was the fault of the subject/individual and not the
Operator.
6.2.5 If the second or third samples are lacking due to instrument failure, the
Operator should attempt to utilize another instrument or have blood
drawn.
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7.

Troubleshooting Procedure
Proper testing procedure by certified Operators is necessary in order to provide
accurate results.
7.1

Performance verification:
If, when performing the periodic performance
verification, the instrument falls outside the limits of the verification, the
troubleshooting guide should be used.
NOTE: This is a guide for troubleshooting performance verifications outside the
verification limits and the procedure is recommended to streamline and isolate the
potential cause of the problem. Strict adherence to the guidelines is not required.

7.1. l The three sources of uncertainty when performing the periodic
performance verifications are in the simulator setup and Operator
technique, the simulator performance verification solution, and the
instrument calibration itself.
7.1.2 If the first performance verification is outside the verification limits, the
simulator setup and technique of the Operator performing the verification
should be evaluated. The simulator should be evaluated to ensure that it is
hooked up properly, uses short hoses, is properly warmed, is within
temperature, the Operator blow technique is not too hard or soft, and that
the Operator does not stop blowing until after the sample is taken.
7.1.2.1 The performance verification should be run a second time

7. l .2.2 If the performance verification is within the verification limits on
the seuond try, the instrument passes the performance verification.
7.1.3 If the second performance verification is outside the verification limits,
then the performance verification solution should be evaluated next.
7.1.3. l The performance verification solution should be changed to a fresh
solution.
7.1.3.2 The solution should be warmed for approximately 15 minutes, or
until the temperature is within range, and the simulator I id is as
warm as the simulator jar.
7. I .3.3 The performance verification may then be repeated.

7.1.4 If the third performance verification is outside the verification limits, the
instrument must be taken out of service and sent to the JSPFS or an
approved service provider.
7.1.5

Upon return from service, the instrument should be recertified by lSPFS

before being put back into service.
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7.2

Thermometers:
7.2.1

If a bubble forms in the thermometer, the Operator or BTS can place the
thermometer in a freezer to draw the mercury (or equivalent) into the bulb
of the thermometer. This should disperse the bubble.
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8. Minors in Possession/Minors in Consumption Procedure
Breath testing instruments certified by ISPFS are often used in investigating violations of
Idaho Code § 23-949 (punishment set forth by LC. § J 8-1502) or Idaho Code § 23-604
(punishment set forth by l.C.18-1502), wherein a person under twenty-one (21) years of
age is deemed to have possessed and consumed alcohol. Unlike the Driving Under the
lnfluence statutes and their associations with per se limits of0.08 and 0.20, a specific
level of alcohol is not required to prove a violation of J.C. § 23-949 or § 23-604. There is
no requirement that the State prove the person is impaired by alcohol. Rather, the
presence or absence of alcohol is a determining factor for proving the offense. Therefore,
there is a different standard operating procedure associated wit_h this type of charge. The
main purpose of the procedure outlined below is to rule out "mouth alcohol" as a
potential contributing factor to the results given during the breath testing done for
MIP/MIC cases.
8.1

15 minute observation period: The monitoring/observation period is not required
for the MIP/MIC procedure. The duplicate samples, separated by approximately
2 minutes or more and within the 0.02 correlation, provide the evidence of
consistent sample delivery, the absence of "mouth alcohol" as well as the absence
of RF! (radio frequency interference) as a contributing factor to the results of the
breath test.

8.2

MIP/MIC requirements:
8.2.1 The breath alcohol test must be administered by an operator currently
certified in the use of that instrument.

8.2.2 The instrument used must be certified by ISPFS.
8.2.2.1 The instrument only needs to be initially certified by ISPFS. Initial
ce1tification shows that the instrument responds to alcohols and not .
to acetone.
8.2.2.2 The instrument used does not need to meet other requirements set
forth in previous sections of this SOP. It does not need to be
checked regularly or periodically with any of the 0:08 or_ 0.20
solutions.
8.2.3 False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.
8.2.4 The officer should have the individual being tested remove all loose
foreign material from their mouth before testing. The officer may allow
the individual to briefly rinse their mouth out with water prior to the
breath testing.
Idaho Brcnth /\\coho! Standard Operating Procedure
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8.2.5

8.3

Any material containing alcohol left in the mouth during the entirety of the
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarification refer to section 8.1)

Procedure:
A complete breath alcohol test includes two (2) valid breath samples taken from

the subject and preceded by an air blank. The duplicate breath samples do not
need to be consecutive samples. The individual breath samples should be 2
minutes or more apart, to allow for the dissipation of potential mouth alcohol
contamination.
NOTE: A deficient or insufficient sample does not automatically
invalidate a test sample.

8.3. J Jf the subject/individual fails or refuses to provide a duplicate adequate
sample as requested by the operator, the single test result will be
considered valid.
8.3.1.1 The operator may repeat the testing sequence as required by
circumstances.

8.3. i .2 The operatoi should use a nevv mouthpiece for each individual
and for each series of tests (i.e. complete set of breath testing
samples).
8.3 ,2 A third breath sample is required if the first two results differ by more than
0.02.
8.3.2.1 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject's breath pathway (mouth alcohol), show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
8.3.2.2 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should administer a 15 minute
observation period and then retest the subject. lf mouth alcohol is
not suspected, then the officer may reinstruct the individual in the
proper breath sample technique and retest the subject without
administering a 15 minute observation.
8.3.3 The operator should manually log test results and/or retain printouts for
possible use in court.
8.3.4 The instrument should not be in passive mode for the testing of subjects
for the purposes of the previous sections.
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8.4

Passive mode:
8.4.1

The passive mode of testing using the Lifeloc FC20 or ASIJI should be
used for testing liquids or containers ofliquid for the presence or absence
of alcohol.

8.4.2 The passive mode can be used for screening purposes on individuals who
are l'equired to provide breath samples whenever requested by a law
enforcement agency. Example may include but are not limited to:
probationers, work release, parolees, prison inmates, etc.
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Glossary
Breath Test; A series of separate brea1h samples provided during a breath testing sequence.
Breath Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which may be
directed by either the instrument or lhe operator, but not both, and may consist of air blanks, calibration checks, internal
standard c;hecks, and breath samples.
Breath Testing Specialist (BTS): /\n operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. BTS certification is valid for 26 cal<;ndar months and expires on the last day of the
26th month.
ldabo State Police Forensic Services (ISPFS): Formerly known as the Bureau ofForensic Services, the ISPFS is dedicated
to prnviding forensic science ~ervices to the criminal justice system of ldaho. !SPFS employees are qualified to perform all
duties ofa BTS.
Calibration Check: A check of the accuracy of the breath-testing instrument utilizing a simulator and ethanol-based
reference solution(s) provided by the ISPFS or approved vendoJ'(s) and standardized by the lSPFS. Calibration checks should
be reported to thn;e decirna I places.
Ccrtific11tc of Analysis: A certificate stating that the reference solutions used for calibration checks have been tested and
approved for use by the !SPfS
Certificate of Approval: A certificate stating that an individual breath alcohol-testing instrument has been evaluated by the
lSPFS and found to he suitable for forensic alcohol testing, The certificate bears the signature of the Idaho State Police
Forensic Services Manager/Major, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend BTS training that qualifies !hem to perform BTS duties related to the instrnment.
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the ISPFS. Operator cer1ification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual cc1·tificd by the ISPFS as qunlified by training to administer breath alcohol tests.
Operator Class: An lSPFS-approved training class for prospective or uncertified breath test operators. Currently certified
Breath Testing Specialists may \each operator classes.
Recertification Class: A training class for currently certified personnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Reference Solution: An ethanol-based solution of known concentration provided by the JSPFS or approved vendor(s) and
standardized by JSPFS, and used to conduct calibration checks.
Si.mutator Check (SIM CHK): Is a type of calibration check that is run with each individual breath test.

Waiting Period/Monitoring Period/Deprivation Period: Mandatory IS-minute period prior to administering a breath
alcohol lest, in which an officer monitors the test subject.
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Breath Alcohol Standard Operating Procedure
List of Revisions
Date of Revision

SOP Section

2

Delete reference to ALS

June I, 1995

2

0.02/0.20 solutions

June 1, 1995

3.2.1

October 23, 1995

Valid breath tests

2.1

Alco-Sensor calibration checks

May 1, 1996

2.2

lntoxilyzer 5000 Calibration Checks
Effective June, 1996

May I, 1996

2.1.2

0.003 agreement

June 1, 1996

2. 1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

All 3 solutions run within a 24-hour period

September 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running ofa solution

September 26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996
Oct. 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

April I, 1997

2.1

2.1

Alco-Sensor and Intoxilyzer 5000
calibration check

August I, 1998

2.2

Calibration checks for the Intoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August 1, 1999

2

Deleted sections on relocating, repairing, recalibrating, August 1, 1999
and loaning of instruments from previous revision.

1.2, 2.1, 2.2

Alco-Sensor and Jntoxilyzcr 5000
ii
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calibration checks
Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2.1, 2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1. l.2.2
2.1.2.1 and 2.2.4

Deleted "simu\ator port" and "two print cards".
Simulator temperature changed from ''should"
to "must".

May 14, 2007
May 14, 2007

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

September I 8, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13, 2008

3

2

Modified the accepted range for simulator solutions to
+!- 10%, eliminating the+/- 0.01 provision. Added
"Established target values may be different
from those shown on the bottle label"

2.2

Added Lifeloc FC20 calibration checks
lntoxilyzer 5000 calibration is now section 2.3

2.

Modified to specifically allow use of the 0.20
during subject testing

Sections I, 2, 3

2.1.4, 2.2.3, 2.2.4, 2.2.5
And 2.2.10

General reformat for clarification. Combined
Alcosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two {2).
Clarification: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable ra11ge before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.
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1. Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments, operators, and breath
testing specialists (BTS) must be approved and certified by the Idaho State Police Forensic Services
(1SPFS). The JSPFS will establish and maintain a list of approved instruments by manufacturer brand or
model designation for use in the state.
J. l

Approval of Breath Testing Instruments. In order to be approved and certified each
instrument must meet the following criteria:

l .1.1

The instrument shall analyze a reference sample or analytical test standard, the results of
which must agree within+/- 10% of the target value or such limits set by ISPFS.

1.1.2

The certification procedures shall be adequate and appropriate for the analyses of breath
specimens for the determination of alcohol concentration for law enforcement.

1.1.3

Any other tests deemed necessary to correctly and adequately evaluate the instrument to
give accurate results in routine breath alcohol.

1.2

The ISPFS may, for cause, remove a specific instrument by serial number from evidential testing
and suspend or withdraw certification thereof.

1.3

Operators become certified by completing a training class taught by an ISPFS certified Breath
Testing Specialist (BTS). Certification is for 26 calendar months and expires the last day of the
26th month. Certification will allow the operator to perform all functions required to obtain a
valid breath test. lt is the responsibility of the individual operator to maintain their current
certification; the ISPFS will not notify operators that their certification is about to expire.

1.3.1

Recertification for another 26-month period is achieved by completing an ISPFS
approved Operator class prior to the end of the 26th month.

1.3.2

If the individual fails to satisfactorily complete the class (including the written and
practical tests), or allows their certification status to expire, he/she must retake the
operator class in order to become re-certified.

1.3.3 Current Operator certification is voided, and the individual is not certified to run
evidentiary b!'eath tests on the instrument in question until the operator class is
completed.

1.3.3 There are no grace periods or provisions for extension of operator certification.
1.4

Breath Testing Specialists (BTS) are Operators who have completed an advanced training
class and are ISPFS-certified to perform instrument maintenance, and provide both basic and
recertification training for instrument operators.

Revi,od 1/2009

FELICITY KATHLEEN HAYNES

41924

230 of 389

1.4. J

1.4.2

1.5

1.6

To obtain initial BTS certification, an individual must be currently certified as an
Operator of that particular instrument. BTS certification is then obtained by completing
an approved BTS training class.
Certification is valid for 26 calendar months.

1.4.3

IfBTS certification is allowed to expire, the individual reverts to certified Operator status
for 12 calendar months for that instrument. He/she may no longer perform any BTS
duties relating to that particular instrument.

1.4.4

BTS certification is renewable by attending an approved BTS training class.

1.4.5

The Idaho State Police Forensic Services may revoke BTS certification for cause.
Examples may include falsification of records, failure to perform required calibration
checks, failure to successfully pass a BTS re-certification class and failure to meet
standards in conducting operator training.

Adoption of a new instrument by an agency will require updating any BTS and Operators in
that agency.

1.5.1

A currently certified BTS may become a certified BTS for a new instrument by
completing an instrumentation ciass.

1.5.2

A currently certified Operator may certify on a new instrument by completing an ISPFS
approved Operator Instrumentation Class for the new instrument.

1.5.3

Individuals not currently certified as Operators must complete an Operator Class for
each approved instrument.

Record maintenance and management. It is the responsibility of each individual agency to
store calibration records, subject records, maintenance records, instrument logs, or any other
records as pertaining to the evidentiary use of breath testing instmments and to maintain a
current record of operator certification.
1.6. l It is the responsibility of the agency to see that the said records are stored and maintuined
a minimum of (3) years in accordance with IDAPA I 1.03.01.

1.6.2 The Idaho State Police Forensic Services will not be responsible for the storage of such
records not ge11eratcd by it.
1.6.2.1 Records may be subject to periodic review by the Idaho State Police Forensic

Services.
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2.

Calibration Checks of Breath Testing Instruments

Calibration checks aid the Breath Testing Specialist (BTS) and the Idaho State Police Forensic Services
(ISPFS) in determining if a breath-testing instrument is functioning cort·!!ctly. Calibration checks are
performed using a reference sample or analytical standard of ethanol-water, wet-bath simulator solutions
prepared and analyzed by the ISPFS or an approved vendor. The ISPFS analysis establishes the target
value and acceptable range of the solutions used for the checks and includes them on the Certificate of
Analysis. Note: The ISP estrtblished target values may be different from those shown on the bottle

label.

2.1

Alco-Sensor and Lifeloc FC20 - Portable Breath Testing Instrument Calibration Checks
2.1. I

The Alco-Sensor and Lifeloc FC20 portable breath testing instrument calibration check is
run using approximately 0.08 and/or 0.20 reference solutions provided by the Idaho State
Police Forensic Services or approved vendor and following the procedure outlined in the
Alco-Sensor and Lifeloc FC20 instrument manuals.

2.1.2

The calibration checks using the 0.08 and 0.20 reference solutions consist of two samples

separated by air blanks.
2.1.3

A calibration check of the Alco-Sensor and Lifeloc FC20 instruments using a 0.08
reference solution must be performed within 24 hours of a subject test to be approved for
evidentiary use. Multiple breath tests may be covered by a single calibration check.

2.1.3.I A 0.08 reference solution should be replaced with fresh solution approximately every
20 - 25 checks or every month, whichever comes first.
2.1.4

A 0.20 reference solution should be run and results logged once per calendar month and
replaced with fresh solution approximately every 20 - 25 checks.

NOTE: The 0.20 calibration check is run in suppo1t of excessive consumption: Idaho
Code section l 8-8004c.

2.1 .4.1 The 0.20 reference solution check satisfies the requirement for a calibration check
within 24 hours of a subject test. The 0.20 reference solution should not be used
routinely for this purpose.
2.1.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence

that are both within +/- 10% of the reference solution target value. Target values and
ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from, the ISPFS.

NOTE: Due to external factors associated with changing a reference solution
(examples include: ambient air in the sample chamber, temperature
fluctuation) the results of the initial calibration check may not be within the
3
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acceptable range, therefore the calibration check may be repeated until a pair
of satisfactory results are obtained however, If results after n total of three runs
for any solution (equivalent to six tests) are still unsatisfactory, contact the
appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results
are within the acceptable range.
2.1.6

Temperature of the simulator must be between 33.5°C and 34.5°C in order for the
calibration check results to be valid.

2.1. 7 Calibration check solutions should only be used prior to the expiration date on the label.
2.1.8

An agency may run additional calibration checks at their discretion.

2.1.9

The official time and date of the calibration check is the time and date recorded on the
printout, or in the absence of the printer, the time and date recorded in the log.

2.2 Intoxilyzer 5000/EN Calibration Checks

lntoxilyzer 5000/EN instruments must have a calibration check with each subject test. If the
calibration check is acceptable the instrument will be approved and the resulting breath samples

will be deemed valid for evidentiary use.
2.2.1

lntoxilyzer 5000/EN calibration check is run using 0.08 and/or 0.20 reference solutions
provided by the Idaho State Police Forensic Services or approved vendor and following
the procedure outlined in the Intoxilyzer 5000/EN manual.

2.2.2

During each subject breath test using the Intoxilyzer 5000/EN, a 0.08 calibration check
will be perforn1ed as directed by the instrument testing sequence and recorded as SIM
CHK on the printout. If the SIM CHK is not within the acceptable range for the solution,
the testing sequence will abort and no breath samples will be obtained.

2.2.3

A two sample calibration check using a 0.08 reference solution should be ran and results
logged each time a solution is replaced with fresh solution. A 0.08 reference solution
should be replaced with fresh solution approximately every 100 samples or every month,
whichever coines first.

2.2.4

A two smnple calibration check using a 0.20 reference solution should be run and results
logged once per calendar month and replaced with fresh solution approximately every 2025 samples.

NOTE: The 0.20 calibration check is run in support of excessive consumption; Idaho
Code section I8-8004c.
2.2.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
that are both within +/. 10% of the reference solution target value, Target values and
4
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ranges of acceptable results are included in a certificate of analysis for each solution lot
sedes, pl'epared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a reference solution (examples
include: ambient air in the sample chitmber, temperature fluctuation) the results of the
initial calibration check may not be within the acceptable range, therefore the calibration
check may be repeated until a pair of satisfactory results are obtained however, if results
after a total of three runs for any solution (equivalent to six tests) are stHl unsatisfactory,
contact the appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results are within
the acceptable range.
2.2.6

Calibration check information should be entered in the instrument log. The official time
and date of the calibration check is the time and date recorded on the printout, or in the
absence of a printer, the time and date recorded on the log.

2.2.7

Calibration check solutions should only be used prior to the expiration date as marked on
the label.

2.2.8

Temperature of the simulator must be between 33.5°C and 34.5°C in order for the
caiibration check resuits to be valid.

2.2.9

An agency may run additional calibration checks at their discretion.

2.2. l 0 Recommended calibration check procedure: Run <Escape><Escape> <C> using the 0.20
reference solution, rinse and dry the simulator, refill with fresh 0.080 and run <Escape>
<Escape> <C> before putting the instrument back in service.
2.2.11 The BTS must set the correct acceptable range limits and reference solution lot number in
the Instrument before pl'Occcding with subject testing.

5
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3. Subject Testing Procedure
Proper testing procedure by certified operators is necessary in order to provide a(:curate results that will
be admissible in court. Instruments used in ldaho measure ulcohol in the breath, not the blood, and
report results as grams of alcohol in 21 0 liters of breath.
3.1 Prior to evidential breath alcohol testing, the subject must be monitored for fifteen (15) minutes.
Any material which absorbs/adsorbs or traps alcohol should be removed from the mouth prior to the
start of the 15 minute waiting period. During the monitoring period the subject should not be
allowed to smoke, drink, eat, or belch/burp.
3.1.2

The breath test must be administered by an operator currently certified in the use of the
specific model of instru1net1t used.

3.1.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or physician does
not need io be removed to obtain a valid test. ·

3.1.4

The operator may elect a blood test in place of the breath alcohol test if there is a failure
to complete the fifteen minute monitoring period successfully.

3.1.5

During the monitoring period, the operator must be alert for any event that might
influence the uccuracy of the breath test.
3.1.5. l The operator must be aware of the possible presence of mouth alcohol as
indicated by the testing instrument. lf mouth alcohol is suspected or indicated, the
operator should begin another 15-minute waiting period before repeating the
testing sequence.
3. l .5.2 If, during the 15-minute waiting period, the subject vomits or is otherwise
SllSpected of regurgitating material from the stomach, the 15-minute waiting
period must begin again.

3.2

A breath alcohol test includes two (2) valid breath samples taken during the testing sequence
and separated by air blanks.
NOTE: A deficient or insufficient sample does not automatically invalidate a test.
3.2. l

lfthe subject fails or refuses to provide a second or third adequate sample as requested by
the opet·ator, the single test result may be considered valid.
3 .2.2. l The operator may repeat the testing sequence as required by circumstances.
3.2.2.2 The operator should use a new mouthpiece for each series of tests.
6
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3.2.3

A third breath sample is required if the first two results differ by more than 0.02.

3.2.3.1 Unless mouth alcohol is indicated or suspected, it is not necessary to repeat the 15minute waiting period to obtain u third breath sample.
3.2.4

The operator should log test results and retain printouts for possible use in court. If there
is no printout, the log page becomes the legal record of the test results.

3.2.5

If a subject fails or refuses to provide a second or third sample as requested by the
operator, the results obtained are still considered valid by the ISPFS, provided the failure
to supply the requested samples was the fault of the subject and not the operator.

3.2.6

If the second or third samples are lacking due to instrument failure, the operator should
attempt to utilize another instrument or have blood druwn.

7
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1J ORIG1,.,AL
SiATE Of !OAHO
1
COUNTY Of KOOTENAIJSS

Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

FILED:

2013 APR 16 PH 2: 59

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,
V.
FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

MOTION TO SUPPRESS

Defendant.
COMES NOW, the above named defendant by and through his attorney, Jay Logsdon,
Deputy Public Defender, and hereby moves the Court for an Order suppressing any and all evidence
gathered against the above named defendant including all statements made by the defendant, the
observations made by the officers of the defendant before, during and after the arrest, and any
evidence seized subsequent to the arrest. The evidence must be suppressed because the warrantless
stop and arrest by the officers was unlawful and without legal justification, therefore in violation of
the Fourth Amendment to the Constitution of the United States and Article I§ 17 of the Constitution
of the State ofldaho.
Article I Section 17 of the Idaho Constitution affords greater protection than the Fourth
Amendment to the United States Constitution based upon the long-standing jurisprudence of the
Idaho appellate courts, the uniqueness of the State of Idaho, and the uniqueness of the Idaho
MOTION TO SUPPRESS
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Constitution. See State v. Cada, 129 Idaho 224 (Ct.App.1996) (Idahoans have higher expectation of
privacy in their land); State v. Guzman, 122 Idaho 981, 995 (1992) (not the exclusionary rule, but the
constitutional provision itself impedes fact-finding function of Court- but this is a "price the framers
anticipated and were willing to pay"); State v. Thompson, 114 Idaho 746 (1988) (Idahoans have a
higher expectation of privacy in the home); State v. LePage, 102 Idaho 387 (1981) Gudicial integrity
mandates exclusionary rule); State v. Rauch, 99 Idaho 586 (1978) (admission of illegally seized
evidence itself a violation of constitution); State v. Arregui, 44 Idaho 43 (1927) (application of
exclusionary rule in Idaho 34 years prior to Mapp v. Ohio, 367 U.S. 643 (1961)).
Counsel requests that this motion be set for hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 30 minutes.
DATED this

/ )-

day of April, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

~"k~

BY:

JOGSD6N
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
/ .l, day of April, 2013, addressed to:
a copy of the same as indicated below on the
Kootenai County Prosecutor FAX 446-1833/4
Via Fax

~.

Interoffice Mail
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Log of 1K-COURTROOM4 on 1-117/2013

Page 1 of 1

Description CR 2013-3541 Haynes, Felicity 20130417 Pretrial Conference
Judge Wayman
Clerk Wanda Butler

Lili,utct~1A

D:::.!= 11 ~/17/2013

Location

111 K-COURTROOM4

Speaker

Time

111 :32:55 AM IJ
11 :3:;. ~ G /-.~v"

Note

j~r. Logsdon here with Ms. Haynes and Mr. Reierson for state.
CR13-3541

IPretrial conference

11:
11:33:21 AM
Mr.
Logsdon

I

Request continuance, DUI case filed motion in limine sent to
wrong motion in limine filed motion to suppress - doesn't seem to
be in my file, no hearing set entered on March 20. Assuming
docket packed between now and trial date - request continuance.

11:34:55 AM Mr.
Reierson

Just got packet on 15th. She is out of custody. Don't know if
resolution, if state would be prepared for limine and suppress.

11:35:20 AM Mr.
Logsdon

Yes, she agrees to waive speedy trial.

11:35:36 AM

nc-

LIi

understand waiver of speedy trial.
,:11 •• ,.... ;,,-

11:35:47 AM

·-·

111 :36:19 AM IJ

Clerk says motion to suppress on 6/4.

111 :36:34 AM IMr.
Logsdon

Comments on motion filed and hearing date.

11:36:42 AM

J

All done don't need to be here on 29th - will continue trial. Reset
trial and pretrial.

II 11 :36:56 AM end
Produced by FTR Gold™
www.fortherecord.com

FELICITY KATHLEEN HAYNES

41924

239 of 389

file://R:\LogNotes - HTML\Magistrate\Criminal\Wayman\CR 2013-3541 Haynes, Felicity ... 4/17/2013

ORIGINAL

jfA1'E Of 1DAH0
.
CO0\ffY OF KOOTENAJ } SS
FilfD:

Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,
V.
FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

AMENDED MEMORANDUM IN
SUPPORT OF MOTION TO SUPPRESS
RESULTS OF BREATH TEST

Defendant.

COMES NOW, Felicity Haynes, the above named defendant, by and through her
attorney, Jay Logsdon, Deputy Public Defender, and hereby submits the following Memorandum
in support of her Motion to Suppress previously filed with this Court.
I. ISSUE PRESENTED
A. The defendant's consent to the breath test was invalid.

II. FACTS
On February 23, 2013, Trooper Keys of the Idaho State Police played an audio recording
of the Notice of Suspension for Failure of Evidentiary Testing to the defendant. The defendant
then consented to a breath test and failed it. The defendant was charged with DUI.
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III. ARGUMENT

A. The defendant's consent to the breath test was invalid.
The Fourth Amendment to the United States Constitution guarantees every citizen the
right to be free from unreasonable searches and seizures. State v. Ramirez, 145 Idaho 886, 888
(Ct.App. 2008); State v. Salois, 144 Idaho 344, 347 (Ct.App. 2007); State v. Cerino, 141 Idaho
736, 737 (Ct.App. 2005). Its purpose is "to impose a standard of 'reasonableness' upon the
exercise of discretion by government officials, including law enforcement agents, in order to
'safeguard the privacy and security of individuals against arbitrary invasions.' " Delaware v.
Prouse, 440 U.S. 648, 653-54 (1979) (quoting Marshall v. Barlows, Inc., 436 U.S. 307, 312
(1978)).
The administration of a blood alcohol test constitutes a seizure of the person and a search
within the purview of the Fourth Amendment to the United States Constitution. Schmerber v.
California, 384 U.S. 757, 767 (1966); State v. Diaz, 144 Idaho 300, 302 (2007); State v. DeWitt,
145 Idaho 709, 711-12 (Ct.App.2008). Searches and seizures performed without a warrant are
presumptively unreasonable. Diaz, 144 Idaho at 302; DeWitt, 145 Idaho at 712. To overcome the
presumption, the State bears the burden of establishing two prerequisites. Id. First, the State must
prove that a warrantless search fell within a well-recognized exception to the warrant
requirement. Id. Second, the State must show that even if the search is permissible under an
exception to the warrant requirement, it must still be reasonable in light of all of the other
surrounding circumstances. Id.
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In Missouri v. McNeely, --- S.Ct.---, 2013 WL 1628934 (U.S.Mo. 2013), the Supreme
Court of the United States held that an officer's belief that a person is currently intoxicated and
need to conduct an evidentiary test before the alcohol in their system evaporates does not per se
create exigent circumstances that allow the officer to forego seeking a warrant.
The state of Idaho, like the other forty-nine states, has adopted what is called an implied
consent law. McNeely, supra, at *12. In Idaho, implied consent means that a person who has
accepted the privilege of operating a motor vehicle upon Idaho's highways, see De Witt, 145
Idaho at 712, provided that evidentiary testing is administered by a peace officer with reasonable
grounds for suspicion of DUI, will physically consent to an evidentiary test. See LC.§ 188002(1). Implied consent is unrelated to and occurs after the warrant required under the Fourth
Amendment to the United States Constitution and Art. I § 17 of the Idaho Constitution. See

State v. Woolery, 116 Idaho 368, 372-374 (1989). However, because it was erroneously held by
the Idaho Supreme Court that no warrant was required in a DUI case, the warrant issue has long
been overlooked. See id.
The text of Woolery will be reproduced below for the Court's edification:
As explained by the Wisconsin Supreme Court in State v. Zielke, 137 Wis.2d 39,
403 N.W.2d 427 (1987), "the implied consent law is an important weapon in the
battle against drunk driving in this state. Neither the law, its history nor common
sense allows this court to countenance its use as a shield by the defense to prevent
constitutionally obtained evidence from being admitted at trial." 403 N.W.2d 427,
434.
The South Dakota Supreme Court ruling in State v. Buckingham, 240 N.W.2d 84
(1976), that noncompliance with the implied consent statutes rendered the blood
sample and test results inadmissible in a driving while intoxicated manslaughter
prosecution, was overruled just one year later in State v. Hartman, 256 N.W.2d
131 (S.D.1977). The court explained:
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The Buckingham decision was without the benefit of argument from the state on
the question of whether use of the "exclusionary rule" was necessary where there
is a violation of the implied consent statutes. Upon further consideration, this
court feels that it is necessary to modify the Buckingham decision .... Our
consideration of the implied consent statutes must be prefaced upon the United
States Supreme Court's decision in Schmerber v. California [citations omitted in
quote] ... The exclusionary rule is a judicially created means of protecting the
rights of citizens under the Fourth Amendment and Art. VI,§ 11 of the South
Dakota Constitution as a deterrent to unlawful police conduct. However, evidence
obtained in violation of statutory rights is not inadmissible per se unless the
statutory rights are of constitutional proportions or there exists no other method of
deterring future violations of the rights which the legislature has granted to its
citizens.

Hartman, 256 N.W.2d 131, 134-135. In holding that the results of the blood test
were admissible, the court explained that despite the fact the legislature created
a specific right of a driver to refuse to submit to a test to determine the
alcohol content of his blood, failure to comply with the procedure as set forth
in the implied consent statutes does not require suppression of the test results
as long as the testing procedure complied with the driver's constitutional
rights. [emphasis added].
The Idaho Legislature has acknowledged a driver's physical ability to refuse to
submit to an evidentiary test, but it did not create a statutory right for a driver to
withdraw his previously given consent to an evidentiary test for concentration of
alcohol, drugs or other intoxicating substances. [emphasis in original].
Importantly, the pre-1983 statute, LC. § 49-352, covering implied consent to
extract blood for a blood alcohol test, stated: "If such person having been placed
under arrest and having thereafter been requested to submit to such chemical test
refuses to submit to such chemical test the test shall not be given but the
department shall suspend his license or permit to drive .... " The 1984 legislature
repealed LC. § 49-352, the legislative precursor of§ 18-8002, and adopted § 188002 as a part of the new chapter 80 of title 18. In addition to maintaining the pre1983 implied consent language and the 1983 deletion of the language just
discussed, this enactment added a section making it clear that a driver does not
have the right to consult with an attorney before submitting to an evidentiary test.
The state submits that the elimination of the statutory provision that the test shall
not be given if it is refused, the continued use of the pre-1983 implied consent
language, the addition of a specific statutory provision making it very clear that a
driver does not have a right to consult with an attorney before submitting to the
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MOTION TO SUPPRESS
Page4

FELICITY KATHLEEN HAYNES

41924

243 of 389

evidentiary test, along with the statement of purpose enacted as a part of the 1983
Act, reflect the legislative "get tough" policy. This legislative "get tough" policy
did not include the creation of a statutory right for a driver to refuse to submit to
an evidentiary test requested by an officer who has reasonable cause to believe
that such driver is under the influence.
The Oregon Supreme Court in State v. Newton, 636 P.2d 393 (1981), explained
that the concept of implied consent is a statutory fiction which, at first, appears to
be theoretically contradictory[:]
The contradiction disappears, however, when it is realized that the words
"consent" and "refusal" are not used as antonyms, because they are not used in
the same sense. "Consent" describes a legal act; "refusal" describes a physical
reality. By implying consent, the statute removes the right of a licensed driver to
lawfully refuse, but it cannot remove his or her physical power to refuse. As
another court put it:
The obvious reason for acquiescence in the refusal of such a test by a person who
as a matter of law is "deemed to have given his consent" is to avoid the violence
which would often attend forcible tests upon recalcitrant inebriates.
It is firmly established that a drunken driver has no right to resist or refuse
such a test [citations omitted in quote]. [emphasis added]. It is simply because
such a person has the physical power to make the test impractical, and dangerous
to himself and those charged with administering it, that it is excused upon an
indication of his unwillingness .... Bush v. Bright, 264 Cal.App.2d 788, 790, 792,
71 Cal.Rptr. 123 at 125 (1968) (original emphasis).

Thus refusal as contemplated by the statute is something other than withholding
of consent because consent is legally implied. It is a refusal to comply with the
consent which has already been given as a condition of a license to drive. The
purpose of a warning of license suspension following a refusal ... is to overcome
an unsanctioned refusal by threat instead of force. It is not to reinstate a right to
choice, but rather to nonforcibly enforce the driver's previous implied consent.
636 P.2d 393 at 397-398 (original emphasis). See also State v. Hoehne, 78
Or.App. 479, 717 P.2d 237 (1986); State v. Spencer, 305 Or. 59, 750 P.2d 147
(1988); Pears v. State, 672 P .2d 903 (Alaska App.1983), rev'd on other grounds,
698 P .2d 1198 (Alaska 1985); Wirz v. State, 577 P.2d 227 (Alaska 1978).
The Idaho Legislature has not created a statutory right to refuse to submit to an
evidentiary test to determine a driver's blood alcohol level. It is difficult to believe
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that the Idaho Legislature would provide an individual with the statutory right to
prevent the state from obtaining highly relevant evidence when a law enforcement
officer has reasonable cause to believe that individual has committed a crimewhether it would be driving under the influence, vehicular manslaughter, sale of
controlled substances, or murder. If the driver's constitutional right to be free
from unreasonable searches and seizures is complied with, the state should
not be prevented from obtaining such relevant evidence as the alcohol
content of the driver's blood. [emphasis added].
To put it more succinctly, the Court found that:
[i]n Schmerber1. the United States Supreme Court recognized that a
warrantless seizure of the blood of a driver, as long as probable
cause exists and the withdrawal of the blood is done in a
reasonable fashion, does comply with the provisions of the fourth
amendment.
Id. at 374. However, the Idaho Supreme Court was manifestly wrong in its interpretation of
Schmerber v. California, 384 U.S. 757 (1966) and has now been overruled by the United States

Supreme Court's ruling in McNeely. See McNeely, supra, at *5. Therefore, a warrantless
evidentiary test in a DUI case is presumptively unreasonable, and a person does have the right to
refuse to do the test unless and until a warrant has been secured or an exception to the warrant
requirement exists.
After Woolery, cases involving implied consent and the Fourth Amendment followed its
reasoning until State v. Nickerson, 132 Idaho 406, Ct.App.1999). See State v. McCormack, 117
Idaho 1009 (1990); State v. Burris, 125 Idaho 289 (Ct.App.1994); Matter of McNeely, 119 Idaho
182 (Ct.App.1990). The Idaho Court of Appeals in Nickerson misinterpreted Woolery as
follows:
Nickerson's argument that his consent to the BAC at the police station was
involuntary is of no consequence because he had impliedly consented as a matter
of law. One who drives a motor vehicle on Idaho's highways is statutorily deemed
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to have consented to an evidentiary test for blood alcohol concentration. Idaho
Code§ 18-8002(1) provides that "[a]ny person who drives or is in actual physical
control of a motor vehicle in this state shall be deemed to have given his consent
to evidentiary testing for concentration of alcohol" if the test is administered at
the request of a peace officer having reasonable grounds to believe that the person
has been driving under the influence of intoxicants. By terms of this statute,
anyone who accepts the privilege of operating a motor vehicle upon Idaho's
highways has thereby consented in advance to submit to a BAC test. By implying
consent, the statute removes the right of a driver to refuse an evidentiary test.
Hence, although an individual has the physical ability to prevent a test, there is no
legal right to withdraw the statutorily implied consent.
132 Idaho at 410 citing Woolery, 116 Idaho at 372; Burris, 125 Idaho at 291; Goerig v. State,
121 Idaho 26, 29 (Ct.App.1992). McNeely, 119 Idaho at 187. Nowhere in the opinion is there an
explanation for how Woolery 's statement that no legal right exists to refuse an evidentiary test
for alcohol in a DUI case and that implied consent only dealt with the physical ability to refuse
became confused for implied consent itself taking away the legal right to refuse and a person
having the physical ability to refuse. Once the mistake was made, however, the courts cited it
repeatedly until at last the Supreme Court held it to be true in Halen v. State, 136 Idaho 829
(2002). Indeed, the Supreme Court of Idaho even cited to Nickelson as its only authority for the
concept that implied consent was consent to a Fourth Amendment search, sub silentio overruling
its holding in Woolery. Id. at 833.
However, the Supreme Court's holding is manifestly wrong. The state does not have the
power to require consent to a search in violation of the Constitution to use the road. Woolery,
116 Idaho at 372 quoting Hartman, 256 N.W.2d at 134-135. Certainly, it would be shocking that
a state legislature could do to drivers what it cannot do to prisoners. Hudson v. Palmer, 468 U.S.
517 (1984) ("We have repeatedly held that prisons are not beyond the reach of the Constitution.
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No 'iron curtain' separates one from the other."). Rather than simply state that those who choose
to live in general population rather than solitary impliedly consent to random shakedowns, the
Court has held that prison regulations that inhibit rights are reviewed for their reasonableness.

Turner v. Safley, 482 U.S. 78, 84-85 (1987). Once the Fourth Amendment was applied to the
states in Mapp v. Ohio, 367 U.S. 643 (1961 ), one would imagine the states did not retain the
ability to simply force their citizens to give up its protections whenever they pleased. The
Court's holding would allow the state to vary the protections of the federal Constitution in a
manner that hardly seems fitting to something titled "federal." As the federal Supreme Court
stated in Virginia v. Moore, 553 U.S. 164 (2008) (footnote omitted) citing Atwater v. City of

Lago Vista, 532 U.S. 318 (2001), Payton v. New York, 445 U.S. 573, 583-584 (1980); Boyd v.
United States, 116 U.S. 616, 624-627 (1886):
We are aware of no historical indication that those who ratified the Fourth
Amendment understood it as a redundant guarantee of whatever limits on search
and seizure legislatures might have enacted. The immediate object of the Fourth
Amendment was to prohibit the general warrants and writs of assistance that
English judges had employed against the colonists. That suggests, if anything,
that founding-era citizens were skeptical of using the rules for search and seizure
set by government actors as the index of reasonableness.

Incorporating state-law arrest limitations into the Constitution would produce a
constitutional regime no less vague and unpredictable than the one we rejected in
Atwater. The constitutional standard would be only as easy to apply as the
underlying state law, and state law can be complicated indeed.

To the extent that the Supreme Court ofldaho has held that the state may force its citizens to
waive their federal constitutional rights to participate in something as universal as driving, it is

AMENDED MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS
Page8

FELICITY KATHLEEN HAYNES

41924

247 of 389

manifestly wrong. The Bill of Rights is a dead letter if the government it was designed to protect
its citizens from may simply waive it on a whim.

McNeely holds that it is not reasonable to search a driver's body for signs of intoxication
absent a warrant or when an exception to the warrant requirement applies. McNeely, supra, at

*5. Therefore, the Court has reviewed the reasonableness of the warrantless evidentiary test in
DUI cases and indicated that the Constitution requires more than probable cause and the
withdrawal of blood being done in a reasonable fashion. Cf. Woolery, 116 Idaho at 374. The
Constitution requires a warrant.
Further, the state may not punish a citizen for exercising or standing on their
constitutional rights. Village ofWillowbrookv. Olech, 528 U.S. 562, 564-65 (2000).
This Court must determine the validity of consent after a person has been read the Notice
of Suspension for Failure of Evidentiary Testing (otherwise known as the ALS form) as it was at
the time of this incident. This form is read by Idaho police to defendants and states
I have reasonable grounds to believe that you were driving or were
in physical control of a motor vehicle while under the influence of
alcohol, drugs, or other intoxicating substances. You are required
by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or presence of drugs or other intoxicating
substances in your body. After submitting to the test(s) you may,
when practical, at your own expense, have additional test(s) made
by a person of your own choosing. You do not have the right to
talk to a lawyer before taking any evidentiary test( s) to determine
the alcohol concentration or presence of drugs or other intoxicating
substances in your body. [emphasis added].

The form goes on to list a litany of punishments that will result if a person refuses. The obvious
problem with this warning is that the law requiring those tests is unconstitutional until the officer
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has secured a warrant or has a valid exception to the warrant requirement. An officer may not
threaten to do what he is not legally or constitutionally authorized to do. Bumper v. North
Carolina, 391 U.S. 543, 548-550 (1968); State v. Smith, 144 Idaho 482, 488-89 (2007). The
policeman's threat vitiates any consent. Id.
In this case, the defendant was read the ALS form. Therefore, her consent was
involuntary and the result of the test must be excluded under the Idaho Constitution Article I §
17. State v. Guzman, 122 Idaho 981, 995 (1992).
IV. CONCLUSION
The defendant respectfully requests that this Court grant her Motion to Suppress the
results of the breath test in this case because her consent to the search was involuntary and
therefore the test was carried out in violation of her rights under the Constitutions of the United
States and the State of Idaho.

J_O__ day of May, 2013.

DATED this _ _

THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

4~ ~/J~ -

1$toa~·

DEPUTY PUBLIC DEFENDER
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Kootenai County Prosecutor FAX 446-1833
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AMENDED MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS
Page 11

FELICITY KATHLEEN HAYNES

41924

250 of 389

L~g of 1K-COURTROOM4 on - '~/2013

Page 1 of 3

Description CR 2013-3541 Haynes, 20130604 Felicity Motion to Suppress Pretrial
Conference
Judge Wayman
Clerk Wanda Butler
t'I
1ff 1 ft
jj 1K-COURTROOM4
Date 51412013 11 Location

1h

r

:ime
10:59:58 AM

11:00:33 AM

Mr.
Reierson

11 :01 :55 AM

I

Ms. Haynes here with Mr. Logsdon and Mr. Reierson for state.
CR 13-3541 Motion to suppress and a pretrial conference.
Status Mr. Logsdon wasn't sure what we are doing. Where are
we?

11:00:24 AM

11:01:20 AM

Note

I Speaker I
J

dnPt

D

There was a similar case you had almost same issues, with
Angela Boehm CR 13-675 City case Mr. Logsdon was attorney on
that. Based upon the court's ruling, discussions with Mr. Logsdon
on this case trying to work towards resolution.
Concern was not reinventing the wheel, 2 hr hearing with Mr.
Logsdon and Ms. Tinkey denied some of his motions and some
ruling I am not sure on whether the Lifeloc decided at trial with the
expert.
Recent communication with Mr. Logsdon asking specifically on
that point, he was adamant basis for the stop still have to have
testimony on that. Trooper Keys has a babysitter issue this
morning.

11:02:35 AM

Not fully sure of how the court ruled on the Lifeloc their position is
whether the Lifeioc is accurate - Trooper Keys is just an operator.
How it functions and whether accurate where Jeremy Johnson
would be person to testify, before trial. Ruling wouldn't have to be
prior to trial date. Mr. Logsdon just filed an amended
memorandum 3 week in May, I was out of town, just got back
yesterday, trying to sort this out, depending on how court ruled on
the other case, whether it could be ready to go to trial next week
or court would consider one more continuance not knowing how
court ruled on the other case.

11:04:13 AM

Based on recent memorandum filed a few days ago, and finding
out - testimony of Mr. Johnson before trial - at least an hour or
more on cross on that issue, necessary on state's standpoint. How
Lifeloc operates and calibrated and accuracy of it.

11:05:01 AM

Here for 3 motions, motion in limine - you have seen that motion in
a previous case, legal issue take care of today, suppression, faulty
stop, filed that motion long time ago, set for today.
J

11:05:31 AM

111:05:43 AM

I
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· n't see that inclined to give continuance on that.
Object to that, officer claiming that - officer somewhat likely
playing hockey nice day outside. Breath test come in on itself
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Logsdon
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based on McNeely. Filed an amended memorandum, think things
they are officer should be here to testify, state could have filed
memorandum, could be continued, no objection on that, do object
to the motion to suppress - we show warrantless stop, their
burden. Stop presumptively unreasonable and should be
suppressed. If continued, we will file motion after this is resolved,
request the court appoint an ex parte judge for an exparte hearing
to assess the funds in the defense in this case.

I 11 :07:30 AM I J

I Not sure about the last part, but not worry about that today.

I 11:07:41AM II

111 hate continuances.

I
I

11:07:49 AM

We get backed into a corner, number of fronts, your lawyer has
raised a bunch of legal issues, they deserve to get a hearing,
motion to suppress evidence seized, witness unavailable, accept
that Trooper Keys couldn't be here based on Mr. Reierson's
representations. Good cause to continue that motion.

11:08:38 AM

Sometimes that decides the case - especially if unlawful stop.
Could be dispositive.

11:08:59 AM

Only way to here, continue the case, continued the motion to
suppress, not gain a lot by going forward on other issues, implied
consent, recent supreme court case, doesn't give state to respond
to amended memorandum 5 days a go, need time to respond.

11:09:40 AM

Motion in limine related to breath test, could go forward on that,
what I ruled on the other case, issue for trial if state can bring in
evidence and convince jury what weight to give it. Wasn't going to
rule on it until trial.

11:10:19 AM

Triai issue, preserve the motion and ruling, didn't get very far, if
state wants to have their witness, giving them the continuance,
evaluate it.

11:10:43 AM

For those reasons, grant a continuance of today's hearing, No
time to reset prior to trial, I will vacate the trial. Send out another
notice for the trial.

11:11:03 AM

Require your lawyer to do, contact the clerk to find another date to
schedule these hearings.

11 :11 :22

Sorry we have to continue, sometimes it happens.

11:11:51 A

right to trial and motions. No jury trial next week.
Lawyer will let you know next court date.

11 :12:03 AM
11 :12:10 AM

Mr.
Reierson

Mr. Logsdon gets new date for motion to suppress.

11 :12:25 AM

Mr. Johnson - depending on Motion to suppress ruling, and if it
proceeds to trial, raise issue if Lifeloc was functioning properly,
jury to decide.

11 :12:53 AM J

Can't give you legal advice how to respond to their ruling.
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IJust give you the ruling on the other case.
Deal with at trial.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

FELICITY KATHLEEN HA YNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

SECOND SUPPLEMENTAL MATIERAL
FOR DEFENDANT'S MOTION IN LIMINE

Defendant.

COMES NOW, the above named defendant by and through her attorney, Jay Logsdon, Deputy
Public Defender, and provides the Court and opposing counsel with the following supplemental
material in support of her motion for an Order to preclude the prosecuting attorney from
introducing into evidence any evidence of the breath test result.
The defendant has argued that the Standard Operating Procedures generated by the Idaho
State Police delineating the method required by LC.§ 18-8004(4) are rules and therefore must be
promulgated according to the Idaho Administrative Procedures Act.
An agency action is not a rule because it was promulgated according to rulemaking
authority and has the force and effect of law. Rather, an agency action characterized as a rule
must be promulgated according to statutory directives for rulemaking in order to have the force
and effect oflaw. See I.C. § 67-5231 (declaring rules void unless adopted in substantial
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compliance with the requirements of the IAP A); Mead v. Arnell, 117 Idaho 660, 664 ( 1989)
(holding rules promulgated by agency action have the force and effect of law). See also
Minidoka Memorial Hospital v. Idaho Department of Health and Welfare, 108 Idaho 344 ( 1985)
(holding state policy, implemented as a rule without being promulgated as a rule, was
unenforceable) and Bingham Memorial Hospital v. Idaho Department of Health and Welfare,
108 Idaho 346 (1985) (same).
Under Idaho administrative law, a rule is defined as "[t]he whole or part of an agency
statement of general applicability that has been promulgated in compliance with the provisions
of this Chapter that implements, interprets, or prescribes (a) law or policy; or (b) the procedure or
practice requirements of an agency." I.C. § 67-5201(19). The statute specifically exempts the
following actions from this definition:

[1] statements concerning only the internal management or internal
personnel policies of an agency and not affecting private rights of the
public or procedures available to the public;
[2] declaratory rulings issued pursuant to section 67-5232, Idaho Code; or
[3] intra-agency memoranda; or
[4] any written statements given by an agency which pertain to an
interpretation of a rule or to the documentation of compliance with a rule.

I.C. § 67-5201(19)(b).
Thus, under the statutory definition, an agency action is a rule if it ( 1) is a statement of
general applicability and (2) implements, interprets, or prescribes existing law. See also,
Tomorrow's Hope, Inc. v. Idaho Department of Health and Welfare, 124 Idaho 843, 846 (1993).
The Idaho Supreme Court further considers the following characteristics of agency action
indicative of a rule: (1) wide coverage, (2) applied generally and uniformly, (3) operates only in
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future cases, (4) prescribes a legal standard or directive not otherwise provided by the enabling
statute, (5) expresses agency policy not previously expressed, and (6) is an interpretation of law
or general policy. Asarco Inc. v. State, 138 Idaho 719, 723 (2003).
A comparison of the Idaho Supreme Court's analysis in Arasco with I. C. § 18-8004(4)
and the Idaho State Police's Standard Operating Procedures shows that the SOPs are rules that
fall under the IAP A.

1. The TMDL has wide coverage. The TMDL applies to all current and future
dischargers in a specific water body, in this case, the Coeur d'Alene River Basin.
Thus, the TMDL is accurately described by the trial court as applying to "a large
segment of the general public rather than an individual or narrow select group."
Id. In this case, the SOPs apply to all breath testing that takes place in the state of Idaho
and thus to the entire driving population in the state. The scope of the SOPs easily meets
this requirement.

2. The TMDL is applied generally and uniformly. While the TMDL has
characteristics that are both generally applicable and discharger specific, the
TMDL, on the whole, is more appropriately described as generally applicable.
The TMDL, in part, constitutes a numerical limit or budget for a given water
body, based on the sum of the allowable pollution from all identified point source
and nonpoint sources of pollution, as well as natural background levels of the
pollutant. LC. § 39-3602(27); 40 CFR 130.2(i). These sums are based on
individual determinations, referred to as load allocations (LA's) and wasteload
allocations (WLA's). LA's are defined as the "portion of a receiving water's
loading capacity that is attributed either to one of its existing or future nonpoint
sources of pollution or to natural background sources." 40 CFR 130.2(g). The
wasteload allocations (WLA's) represent the "portion of a receiving water's
loading capacity that is allocated to one of its existing or future point sources of
pollution." 40 CFR 130.2(h). The federal regulations further describe the WLA's
as "a type of water-quality based effluent limitation." Id. In addition, the EPA has
used these individualized load allocations as enforceable limits modifying the
Mining Companies' NPDES permits accordingly. Thus, focusing on the LA and
WLA determinations alone, the TMDL process appears to be discharger specific.

SECOND SUPPLEMENTAL MATERIAL
FOR DEFENDANT'S MOTION IN LIMINE
FELICITY KATHLEEN HAYNES

41924

Page 3
256 of 389

Nevertheless, the individual LA and WLA determinations are just a small part of
the entire TMDL process. First, the TMDL considers the LA and WLA
allocations in sum in order to determine an over-all effluent limitation budget for
the identified water body. This budget applies to all existing and future point and
nonpoint source dischargers in a general and uniform manner. Second, the TMDL
process outlined by Idaho statute includes the following additional qualitative and
quantitative determinations:
(1) Identification of pollutants impacting the water body;
(2) An inventory of all point and nonpoint sources of the identified pollutant ... ;
(3) An analysis of why current control strategies are not effective in assuring full
support of designated beneficial uses;
(4) A plan to monitor and evaluate progress toward water quality progress and to
ascertain when designated beneficial uses will be fully supported;
(5) Pollution control strategies for both nonpoint and point sources for reducing
those sources of pollution;
(6) Identification of the period of time necessary to achieve full support of
designated beneficial uses; and
(7) An adequate margin of safety to account for uncertainty.
LC.§ 39-3611. Clearly these procedures are generally and uniformly applicable
and require DEQ to focus on the waterbody as a whole, as opposed to the
individual sources of pollution. Therefore, for the above reasons, even though the
TMDL involves determinations of specific applicability, the over-all scheme
demonstrates the TMDL is more appropriately described as generally and
uniformly applicable.

Id. at 723-34. The method required by LC. § 18-8004(4) is intended by the legislature to
act as gatekeeper for the introduction of breath test results in DUI cases. LC. § 188004(4) explicitly requires courts to allow the introduction of the breath test results as
long as the method is followed in spite of the rules of evidence. The procedures are
meant to be "generally and uniformly applicable" so as to guarantee accuracy. See

Wheeler v. Idaho Transportation Department, 148 Idaho 378, 387 (2009) (Wheeler, J.
dissenting) (citing Statement of Purpose, HB 284 (RS 13 3 89) ( 1987)).
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3. The TMDL Operates Only in Future Cases. The TMDL operates only
prospectively and does not adjudicate past actions by the Mining Companies or
any other party.

Id. at 724. The method that the Idaho State Police must adopt is not retroactive.
4. The TMDL Prescribes a Legal Standard Not Provided by the Enabling Statute.
As described above, the TMDL constitutes a numerical limit on the total
allowable discharge in a specified waterbody. This limit is allocated between
point sources and nonpoint sources of pollution. Even if DEQ does not intend to
enforce these limitations, and this Court is not determining whether or not it may
properly do so, EPA considers these numbers binding and has already used the
TMDL in order to reduce the discharge limits reflected in several of the Mining
Companies' NPDES permits. Thus, the TMDL in fact contains quantitative legal
standards not provided by either the Clean Water Act or the Idaho Water Quality
Act.

Id. The legislature requires the Idaho State Police to define a method. I.C. § 18-8004(4). That
method creates a legal standard preventing the Court from requiring the state to provide an
expert to establish a reliable and accurate breath test. Id. Therefore, the method is a legal
standard not provided by I.C. § 18-8004(4).

5. The TMDL Expresses New Agency Policy. Even if the TMDL is nothing more
than a planning tool, as DEQ argues, it is an expression of agency policy not
previously addressed. This is true not only of the numerical limits contained in the
TMDL, but also the additional requirements contained in the Idaho Water Quality
Act, including (1) the analysis of why current control strategies are not effective
in assuring full support of designated beneficial uses; (2) the plan to monitor and
evaluate progress toward water quality progress and to ascertain when designated
beneficial uses will be fully supported; and (3) the identification of pollution
control strategies for both nonpoint and point sources for reducing those sources
of pollution. I.C. § 39-3611.

Id. at 724-25. The method adopted by the Idaho State Police in its Standard Operating
Procedures is policy inasmuch as it establishes requirements, parameters, and guidance for poiice
officers performing breath testing.
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6. The TMDL Implements and Interprets Existing Law. While DEQ argues the
TMDL implements the water quality standards, which constitute a rule as opposed
to a law, the TMDL actually implements and interprets the directives contained in
both the Clean Water Act, as well as the more specific Idaho Water Quality Act.
The central problem with DEQ's argument is the state water quality standards do
not provide all of the information or direction necessary for promulgating a
TMDL. While the water quality standards serve as a basis for the TMDL
calculations, the TMDL requires much more. Under the Idaho Water Quality Act,
not only must DEQ identify the pollutants and inventory point and nonpoint
sources of pollution, the agency must also analyze why current control strategies
are not effective and develop new pollution control strategies for point and
nonpoint sources of pollution. LC. § 39-3611. In addition, the Idaho Water
Quality Act requires DEQ to allocate effluent limitations among point and
nonpoint sources of pollution and develop planning processes to monitor and
evaluate progress. Id In making these types of decisions, DEQ is working far
outside the scope of the water quality standards alone and is both implementing
law and creating policy. Thus, DEQ's argument that the TMDL implements a rule
as opposed to a law is unpersuasive.
Id. Unlike in Arasco, there is no colorable argument that the Idaho State Police are

implementing and interpreting I.C. § 18-8004(4). The legislature required the ISP to
adopt a method that would act as a guarantor of admissibility in a criminal trial, and the
ISP has acknowledged that the SOPs are its attempt to do so. See I.D.A.P.A.
11.03.01.014.03.
Therefore, this Court must come to the same conclusion as the Supreme Court in Arasco:
In conclusion, the district court correctly determined the establishment of the
TMDL involved "rulemaking." Furthermore, because the TMDL is properly
considered a rule, it is invalid pursuant to the IAP A.
The IAPA provides, "[a] temporary or final rule adopted and becoming effective
after July 1, 1993, is voidable unless adopted in substantial compliance with the
requirements of this chapter." I.C. § 67-5231. It is undisputed that DEQ did not
comply with formal rulemaking requirements. Rather than arguing it had
substantially compiied with the ruiemaking requirements, DEQ argued it did not
have to do so. Thus, the district court correctly held the TMDL is void for failure
to comply with state administrative law.
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Id The ISP's SOPs are void. As such, no method exists and the ISP has failed to comply

with the legislature's requirements under LC.§ 18-8004(4). Though the Court of
Appeals has held that where the method is not complied with an expert may be called to
establish reliability, where no method exists at all, reliability cannot be established. State
v. Healy, 151 Idaho 734, 737 (Ct.App.2011). This is both because the legislature has

subsumed the admissibility requirements for breath tests and made them conditional on
the existence of a method, and because the Court cannot find reliability exists where the
agency responsible for establishing a method refuses to do so, ostensibly to take
advantage of the fact that few defendants can afford an expert and the ISP will be able to
convince any court to introduce the breath test results.
For these reasons, the Court should exclude the breath test results in this case.

DATED this

-----+-t--

day of June, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of~ foregoing was personally served by
placing a copy of the same as indicated below on t h e ~ - day of June, 2013, addressed to:
K~tenai County Prosecutor FAX 446-1833
_·_1_
Via Fax
Interoffice Mail
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Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN ANO FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,
V.

FELICITY KATHLEEN HA YNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

MOTION FOR EX PARTE JUDGE AND
HEARING ON EX PARTE
APPLICATIONS

Defendant.
The above named defendant, by and through defendant's attorney, Jay Logsdon, Deputy
Public Defender, hereby moves this Court to appoint a magistrate judge to hear Defendant's ex
parte applications for funds to assist in the preparation of the defense. That hearing must be ex
parte based on the holding of the Supreme Court of the United States in Ake v. Oklahoma, 470

U.S. 68, 82-83 (1985). This motion is pursuant to LC.§ 19-852(a)(2), Article I§§ 1, 13, 18 of
the Idaho Constitution, and the Fourteenth and Sixth Amendments to the United States
Constitution.
The Idaho Supreme Court and United States Supreme Court require the defendant to make
a showing before assistance will be provided. The Court must determine whether the defendant
can meet the standard set by the Idaho Court of Appeals in State v. Martin, 146 Idaho 257
(2008). That Court held that:
a defendant seeking assistance at state expense must make a threshold showing
MOTION FOR EX PARTE JUDGE AND
HEARING ON EX PARTE APPLICATIONS

FELICITY KATHLEEN HAYNES

Page 1

41924

261 of 389

that the assistance has probable value to address what will be a significant factor
at trial, such that the accuracy of the jury's determination would be called into
question if the assistance were denied.
Id. at 363 citing Ake v. Oklahoma, 470 U.S. 68, 74 (1985).
I.C. § 19-852(a) secures an impoverished defendant the right to services necessary to a
fair trial. The statute reads:
19-852. Right to counsel of needy person-Representation at all stages of
criminal and commitment proceedings-Payment
(a) A needy person who is being detained by a law enforcement officer, who is
confined or is the subject of hospitalization proceedings pursuant to sections 18212, 18-214, 66-322, 66-326, 66-329 or 66-409, Idaho Code, or who is under
formal charge of having committed, or is being detained under a conviction of, a
serious crime, is entitled:

(2) to be provided with the necessary services and facilities of representation
(including investigation and other preparation). The attorney, services, and
facilities and the court costs shall be provided at public expense to the extent that
the person is, at the time the court determines need, unable to provide for their
payment.

Thus, the cost of an expert witness is to be covered by the public under I.C. § 19-852.
Even more specifically, the "public" is in fact the county where the case takes place. See I.C. §§
19-859, 19-863. I.C. § 19-862 requires the county to appropriate enough money "to administer
the program ofrepresentation that it has elected under section 19-859." I.C. § 19-863, however,
states:
Subject to section 19-861, any direct expense, including the cost of a transcript
that is necessariiy incurred in representing a needy person under this act, is a
county charge against the county on behalf of which the service is performed.
I.C. § 19-861 states:
MOTION FOR EX PARTE JUDGE AND
HEARING ON EX PARTE APPLICATIONS
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(a) If an office of public defender has been established, the public defender may
employ, in the manner and at the compensation prescribed by the board of county
commissioners, as many assistant public defenders, clerks, investigators,
stenographers, and other persons as the board considers necessary for carrying out
his responsibilities under this act. A person employed under this section serves at
the pleasure of the public defender.
(b) If an office of public defender has been established, the board of county
commissioners shall:
(1) provide appropriate facilities (including office space, furniture, equipment,
books, postage, supplies, and interviewing facilities in the jail) necessary for
carrying out the public defender's responsibilities under this act; or
(2) grant the public defender an allowance in place of those facilities.
(c) A defending attorney is entitled to use the same state facilities for the
evaluation of evidence as are available to the county prosecutor. If he considers
their use impractical, the court concerned may authorize the use of private
facilities to be paid for on court order by the county board of commissioners.

Therefore, it is clear that I. C. § 19-863 directs the county to pay for the direct costs of the
defense of a needy defendant where sufficient cause is shown.
In order for this Court to remain neutral, a separate judge must decide whether to grant
this motion. At the hearing, the defendant will likely need to reveal confidential information,
such as trial strategy and aggravating or mitigating factors. To hold the hearing without an ex

parte judge would deny fairness to both parties.
Counsel requests that this motion be set for a hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 15 minutes.
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l{___ day of June, 2013.

DATED this __

THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY

-Ill :foc,aL

JOGS'DON
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same as indicated below on the
day of June, 2013, addressed to:

S _

Kootenai County Prosecutor FAX 446-1833
~ ViaFax
Interoffice Mail
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STATE Of IOAHO
J
COUNTY OF KOOTENAI SS
FILEO:
'

[]ORIGINAL
Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

2013 JUN 27 PM 2: 53

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,
V.
FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

THIRD SUPPLEMENTAL MATERIAL
FOR DEFENDANT'S MOTION IN LIMINE

Defendant.

COMES NOW, the above named defendant by and through her attorney, Jay Logsdon, Deputy
Public Defender, and provides the Court and opposing counsel with the following supplemental
material in support of her motion for an Order to preclude the prosecuting attorney from
introducing into evidence any evidence of the breath test result.
On June 21, 2013, the Idaho Court of Appeals released its decision in State v. Besaw,
2013 WL 3118100 (Idaho Ct.App.2013). The opinion answers one of the issues put to this
Court, and provides guidance on the other two.
First, the Court of Appeals held that if no rules or method exist, the law has been violated
and the results of the breath test may not be admitted at trial. See Id. at *9.
Second, the Court of Appeals held:
To support his argument, Besaw relies upon a number of emails to, from, and
between ISP employees, various county prosecutors, and other persons, most of
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whom are affiliated with law enforcement or prosecutorial agencies. The emails
discuss, among other things, problems encountered in criminal prosecutions and
license suspension proceedings arising from the SOP breath-testing requirements.
Discussions include suggestions to insert "wiggle room" language and "weasel
words" into certain SOPs to prevent test results being deemed inadmissible
because the testing officer failed to follow the procedure. Other emails discussed
the desire to exclude defense attorneys from a "list serv" that would be available
to testing operators and prosecutors to access information about breath testing.
Besaw asserts that if the Wheeler Court had been privy to the emails that he
presented to the trial court, the Wheeler dissent would have won the day because
the emails show that the SOPs are formulated without regard to the accuracy of
the test results that they will yield.
It is problematical for Besaw's argument that the analysis from Wheeler upon
which he relies was in a dissent. By definition, it did not command agreement
from a majority of this Court. Specifically, the majority opinion did not adopt the
dissent's view that nonmandatory standards would be tantamount to no standards
at all. It is the majority opinion in Wheeler that constitutes precedent to which this
Court must adhere under principles of stare decisis.

Although Besaw has exposed some troubling information about the manner in
which the SOPs for breath testing have been developed or amended, we are not
persuaded that he has demonstrated that the SOP procedures are incapable of
yielding accurate tests. Besaw contends that the SOPs are so strewn with "weasel
words" and "wiggle room" that they lack scientific basis and permit testing
procedures that will not yield accurate tests, but there is no evidence in the record
to support that conclusion. To be sure, the emails and memos to and from ISP
personnel are disturbing, for some comments and suggestions lacked any apparent
regard for the way proposed changes could affect the validity of the tests. As
Besaw alleges, some participants seemed to view the ISP's task as being to thwart
all possible defense challenges to the admission of breath tests rather than to
adopt standards that will maximize the accuracy of tests upon which individuals
may be convicted of serious crimes and deprived of their liberty. Further, it
appears that there was a conscious avoidance of any opportunity for suggestions
or critiques from persons outside the law enforcement community. While we do
not endorse or condone such an approach to the ISP's statutorily-assigned duty to
define breath testing procedures and standards, we cannot say that the emails in
and of themselves, or any other evidence in the record, establishes that the test
procedures actually authorized by the SOPs and applied in Besaw's case are
incapable of producing reliable tests. Therefore, we find no error in the
magistrate court's denial of Besaw's motion to exclude the test results from
evidence.
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Id. at *9 (footnotes omitted) citing State v. Grant, 154 Idaho 281,287 (2013); State v. Forbes,
152 Idaho 849, 852-53 (2012); State v. Card, 121 Idaho 425, 440-44 (1991) (McDevitt, J.
concurring).
The Appellate Court was reviewing the SOPs as they existed in January 2011. Id. at* 1.
The Court was therefore not reviewing the newest changes in the SOPs removing the
requirement for a fifteen minute waiting period, a period that the Court has previously
recognized as necessary for reliable test results. See id. at *4-5. The Court in Besaw held:
The purpose of the monitoring period is "to rule out the possibility that alcohol or
other substances have been introduced into the subject's mouth from the outside
or by belching or regurgitation.". To satisfy the observation requirement, the level
of surveillance "must be such as could reasonably be expected to accomplish" that
purpose. "This foundational standard ordinarily will be met if the officer stays in
close physical proximity to the test subject so that the officer's senses of sight,
smell and hearing can be employed." However, the monitoring officer is not
required to stare fixedly at the subject. "So long as the officer is continually in [a]
position to use his senses, not just sight, to determine that the defendant did not
belch, burp or vomit during the [monitoring] period," the observation complies
with the rule. However, if the officer's ability to supplement his visual observation
of the subject with his other senses is substantially impaired by such factors as
noise, the officer's own hearing impairment, or the officer's distance from or
position facing away from the subject during the monitoring period, the
monitoring requirement may not be satisfied.

Id. citing Bennett v. State, Dep't ofTransp., 147 Idaho 141, 144 (Ct.App.2009); State v.
DeFranco, 143 Idaho 335,338 (Ct.App.2006); State v. Carson, 133 Idaho 451,453
(Ct.App.1999). It is difficult to believe that the Court will again find no issue with rules and
methods of no practical import that specifically remove a "foundational standard."
Finally, the Court wrote:
FN2. We have not, however, held that these SOPs and manuals actually constitute
"rules" or that the ISP has "prescribed by rule" testing instruments and methods
as contemplated by I.C. § 18-8002A(3); that issue has never been presented to
this Court.
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Further, it appears that there was a conscious avoidance of any opportunity for
suggestions or critiques from persons outside the law enforcement community.
FN5. If the breath testing standards had been promulgated as formal
administrative rules pursuant to the Idaho Administrative Procedures Act, such
avoidance of outsider comments would have been impossible, for that Act
requires public notice and a period for public comment, as well as legislative
review, before adoption, amendment, or repeal of an administrative rule. See LC.
§§ 67-5220 to 67-5224.

Id. at *4, 9. See also In re Platz, 2013 WL 2436239 at *3 n.1 (2013) (Although we have treated
the ISP standard operating procedure and manuals as "rules" for purposes of our judicial review,
we have never held that these materials actually constitute "rules" or that the ISP has thereby
"prescribed by rule" testing instruments and methods as contemplated by Idaho Code § 188002A(3).).
Based on these footnotes, it is quite clear that the Court of Appeals has not, as the
plaintiff argued, decided that IDAP A does not apply to the method and rules the ISP is required
to have. Further, it seems highly unlikely, given the Courts unnecessary but increasingly
incessant reminders that it has never found that any rules exist under the law, that the Court is
inclined to find that the current scheme dictated by an agency with no respect for science or the
liberty of those it serves is in fact a "method" as required by the laws of this state and its people.

1£

DATED this - - - - day of June, 2013.

THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:
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Description CR 2013-3541 Haynes, Felicity 20130716 Pretrial Conference
Judge Wayman
Clerk Wanda Butler
PA Brooks
DA Logsdon

Date 7/16/2013

J

09:43:15 AM

-·
Note

Felicity Haynes present with Mr. Logsdon and Mr. Brooks for
state.
Pretrial conference DUI charge.

09:43:21 AM
Mr. Brooks
09:43:41 AM Mr.
Logsdon
09:43:46 AM

I 1K-COURTROOM3

I Location

Speaker

Time
09:43:04AM

'{~Afh~~

Mr. Brooks

09:43:57 AM J

Unresolved. Discussed it somewhat. We have motions on
Thursday and depending on outcome, may have a resolution.
Not there yet.
Correct.
There has been offers from defense. Nature of charge we are
stuck on.
~AA vn11

I

nn Thursday.

09:44:02 AM end
Produced by FTR Gold™
www.fortherecord.com
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Description CR 2013-3541 Haynes, Felicity 20130718 Motions
Judge Wayman
Clerk Wanda Butler

Wa,cdccM()./l.

PA Reierson
DA Logsdon
Datell7t18l~v Iv

Time

I

10:51:01 AM

11

Note
Haynes CR13-3541 here with Mr. Logsdon and Mr. Reierson for
state.

J

II jQ_51 :19 AM

Motions: motion in limine filed 4/9 breath test.

II 10:51:35 AM

amended motion in limine 4/15 breath test.

10:52:07 AM

II 1o:::>
-2 :LoAM
--- · · ·
10:52:33 AM
I

Motion to suppress filed 4/16 issues relating to the application of
the McNeally case.

D
I

6/5 and 6/27 supplemental material filed, and judicial notice of the
breath alcohol testing and SOP various dates.

IMotion for an exparte judge.

Mr.
Logsdon

There are two further supplemental materials.

ILast one I have 6/27.

10:52:47 AM IJ
10:52:53 AM

Mr.
Logsdon

Correct.

10:53:09 AM J

Your motions, easiest to take up the motion for ex parte judge.

10:53:19 AM

Only necessary if court denies other two motions. Seeking judge
to hear exparte and request for funds, only reason need to deal
with breath test.

I

10:53:49AM

Mr.
Logsdon

ID

10:54:50 AM

Need some sort of assistance that meer cross examination
wouldn't be able to provide.

Mr.
Reierson

I don't understand it...l am objecting. Simple DUI case judge.

J

Request made by Mr. Logsdon for request of another judge is an
extraordinary request, not appropriate in every case. Aware of it
being done in certain felony serious cases murder, etc, involving
capital punishment. Not sufficient showing to order another judge

10:55:02 AM

--- .... ...:=· -=·::::.=~--

II

Enter order that another judge come in to hear that ex parte have
to give up theories of case and provide mitigating and aggravating
factors, ex parte hearing, ask the court issue order then file our
request would be sealed, only go to judge that was ordered to
hear the hearing, make the argument and he would decide to
grant the request.

10:54:02 AM

·-----

111 t\-CUURTROOM4

II Speaker I

10:51:43 AM

............

Location

--
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LJ

to hear this other than speculation as to what expert would do or
cost, no showing under Idaho law, that the defense has used
other resources available through state. Access to same experts.

10:56:26 AM

I am not inclined to grant motion for exparte judge. Similarly, Mr.
Logsdon feels he has to reveal his strategies or something, I don't
find that the case.

10:56:50 AM

If there is a prima facia case made for assistance, not a disclosure
of theories, final reason to deny it, is although court has discretion
to deal with expert assistance, PD office has an expense budget
for line item experts.

10:57:34 AM

I will deny motion for exparte judge to hear request for expert.
Wouldn't impact the neutrality of this court.

IDeny that request. Mr. Reierson prepare brief order. 14 days.

·--, ,.

-1n.,:::.7.c

Seeking to do both, I discussed with state, state is fine with breath
test for memorandum stipulating facts at time it was done officer
had reasonable suspicion, played the audio and consented to the
hrP.~th tP.i:::t.

10:58:36 AM
Mr.
Logsdon

Warrant there be a copy of what that warning contains so it could
be reviewed.

10:59:12 AM
10:59:31 AM Trooper
Keys

Same written as audio - other than statement about the officer.

10:59:43 AM Mr.
Logsdon

Hand up the written ALS.

10:59:53 AM

State willing to stipulate to the facts of that narrow issue - that the
officer requested OF to take test upon reasonable suspicion.

J

11 :00:15 AM Mr.
Reierson

Yes.

11:00:18AM J

Stipulate to officer played the tape.

Mr.
Reierson

11:00:27 AM

Yes.

11:00:29 AM J

Stipulate that the OF consented to the breath test.

Mr.
Reierson

11 :00:36 AM

Yes.
Deem those facts admitted as part of this hearing.

11:00:40 AM J
Mr.
Logsdon

11:01 :21 AM

·-···--·

-··-·

··-

........

Judicial notice

IMark Ex. A admitted.

11 :01:27 AM jJ

11:0 1:37 AM

I

Next motion - seem - motion to suppress - address the stop or
arrest but the brief addressed the implied consent.

10:58:13 AM

J
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I

\\Logsdon

111:01:47 AM I Mr.
Reierson
11:01:51 AM

Mr.
Reierson

11:01:58 AM lc1erk

Page 3 of 8

I
Yes.
Call Trooper Keys

I Oath for testimony.

11:02:21 AM Trooper
Keys

Trooper with ISP over 7 years. I am POST trained, BASIC and
Intermediate. I was employed on 2/23/13.

11:03:03 AM

0211 hours - that was the in custody time, would have been in
Dragon House parking lot, patrolling 190 milepost 11 state of
Idaho.

11:03:41AM

Several reasons, CA PD looking for suspect pulled a gun on
someone in the Splash. Looking for silver pickup. Normal
corridors from Downtown. I observed silver vehicle took exit to
190. Within a couple of minutes. Still an active call. I was on 190.
Milepost 12 and 13 exits.

11:04:53 AM Mr.
Reierson
•

J\~A

. A.t:;:"7
'•

I

I.I W

J

11:05:00 AM Trooper
Keys
11:06:22 AM

11:08:26 AM

Ask to draw a diagram.
Fine with me.
Goes to white board to draw diagram.
Not to scale. Describes the freeway diagram from 4th St. to
Appleway. I was behind the vehicle, it came on at 4th and stopped
at light. \/\/hen it was crossing northbound. Foliowed it to 95 ramp.
Signaled right, crossed over all lanes to the left turn lane, no
blinker. Took left turn, to eastbound Appleway, straddled dashed
center line. I stopped it at the Dragon house on Appleway. Few
hundred yards down Appleway. It is in Kootenai County State of
Idaho.

I

I Don't recall any other traffic at that time.

I

11:08:48 AM

Issue a citation for, no not something issue citation, fail to signal,
give them 3 opportunities. Issue infraction for the 3rd offense.
Would I stop it, yes. Correct, didn't know if it was the same vehicle
in the other incident dispatched. The suspect they originally
expected on the R and Q - non of the descriptions came back to a
silver pickup he owned. Silver pickup possibly a dodge all we had
io go on.

11 :10:15 AM

Yes, that was also a factor why I pulled this vehicle over. One
probably cause fail to signal, crossing 4th coming from corridor
downtown and matched description of vehicle we were looking
for .

.. .

FELICITY KATHLEEN HAYNES

I had my lights on and pulled it over.
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!1contacted the driver.

11:10:52AM

I

11 :11 :06 AM

Correct, call in a traffic stop, location, plate and description of
vehicle.

11 :11 :24 AM

Two people where in the vehicle. Driver is here at OF table in a
grey blouse. She was behind the wheel. Correct didn't know who
was behind the wheel of the vehicle until I got to the window.

I 11 :11 :58 AM I Mr. R

Purposes of the stop, all questions I have.

111 :12:06 AM I Mr.

ex

: Logsdon

11 :12:11 AM

Trooper
Keys

I 11:12:49AM I

2010 Dodge Charge marked unit with typical state police
markings. No would have been on 190 when I got behind her. Not
that I observed, she didn't act nervous.
I do have a dash cam.

11:12:53AM

Mr.
Logsdon

11:12:58AM

Mr. R

11:13:04 AM

Mr.
Logsdon.

No other questions.

11 :13:10 AM

Mr. R

No other questions.

Stipulate to that.

11:13:15AM J

Step down.

11:14:47 AM

Ex. B?

11:14:49 AM

Mr.
Logsdon

11 :15:10 AM

If court would like to review before argument, or we could argue
and give ruling on Monday.
eo stop is a minute or too.

11 :15:15 AM

J

Play it now.

11:15:19AM

Mr.
Logsdon

Court have to watch it on court's compute.

J

Can't display on clerk's computer.

II 11 :15:26 AM

11:15:33AM Mr.
Logsdon

II 11:15:41 AM !Mr. R
11:15:45 AM jJ

Chambers?

IYes stipulate to B.

IEx. B marked admitted.

11 :15:50 AM

Mr.
Logsdon

No other evidence

11 :15:56 AM

Mr. R

No other evidence.

11:15:57 AM

J

Look at this now.

11:16:05 AM
..

D

FELICITY KATHLEEN HAYNES

Court is back in session. 15 minutes later. Unable to View OF ex.
B.
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11:26:08 AM

I had the clerk try everyway, I did too, wouldn't play on the office
computer system.

11:26:22 AM

Sure argument. Rely on brief terms of breath and motion in limine.
On stop, find client got to the stop sign at 85 - turned on signal.
Didn't turn is on going to left lane, but did turn it on in the left lane.
Officer under impression of silver pickup involved in something. If
it complies with traffic laws, and info officer received if there was
enough to inquire. Has in this location, not more than silver
pickup, require some kind of identifying characteristic to stop.

Mr.
Logsdon

11:28:01 AM

11:30:05 AM

Driving pattern, states position is when a person turns off exit from
freeway and turns right on a road with multiple lane. Turn left
hand signal to get into left hand turn lane. People don't drive like
robots. Know what law says, can't be case, nobody stays straight
in their lane. Clearly that doesn't get carried that far. No traffic.
Turning and going into the left hand turn lane, turn on blinker to go
into left hand lane, seems we stretch the law into where it wasn't
intended to go. She turned right. Only car around behind her.
Gone into left hand lane .. If gone straight, then turn on signal,
seems beyond what that law was meant to do, not a reasonable
seizure to pull something over for that. Even officer stated
\AJouldn't pu!! over unless done more times.

I Find there wasn't a reasonable stop and

I

11:30:15AM

Mr.
Reierson

11:31:57AM
11:32:11 AM

D
J

suppress the evide

Testimony of Trooper Key close proximity to the time info aired
about the Silver Pickup of crime occurred at the Splash., he was
at Interstate at that time. Matched description no plate aired, saw
the defendant zip across with no signaling. Things being
stretched, reason why vehicles should signal moving across
lanes. Turn straddling the lanes, he activated his lights and pulled
her over. Until he walked up didn't know who was driving. Clearly
saw the violation, two pronged basis for the stop. Got to the
window and saw when she was driving.
There was a reasonable basis to stop the vehicle. No basis to
suppress any evidence at this point.
Give you a ruling from the bench, on motion to suppress
challenging the stop of OF.

11:32:33 AM

4th Amendment, stopping vehicle is a seizure, in order to be
lawful has to be reasonable or articulable suspicious based on
objective facts and reasonable inferences drawn from those facts
by officer, if not, state hasn't proven, should be suppressed.

11 :33:19 AM

In this case, facts established by Trooper Keys pretty credible
witness. He was in his role as trooper patrolling 190 in CDA. He
heard dispatch from CDA PD incident involving a gun at Splash
bar in Downtown CDA. Through Silver pickup truck had
connection. Possibly a dodge.

11:34:29 AM
---

n

FELICITY KATHLEEN HAYNES
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Page 5 of 8

He was westbound on 190 near 4th street cross over. He
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observed a silver pickup on 4th and turned onto onramp on 190
and then he got right behind the truck to exit ramp 95 he watched
it stop, used a turn signal to turn right. Multiple lanes of travel
going northbound. Vehicle crossed over all northbound lanes to
get to left hand lane and did not use a signal to do that.
11:35:45 AM

Trooper followed watching the left turn straddled the lane divider
onto Appleway. Trooper activated lights and pulled over vehicle.

11:36:13 AM

Several objective facts that the vehicle was legally stopped. One
agency looking for a vehicle to another agency where vehicle
matches description even though vague, the vehicles location was
close to a couple of minutes and on a road leading from the
downtown CDA area. That would give a reasonable police officer
to confirm or deny that vehicle involved in that previous incident.
Render the assistance one agency gives to another in criminal
activity. I.E. Bank robbery .. vehicle driving away. Reasonable
officer would stop.

11:37:53 AM

That is reasonable fact. Vehicle not involved, but test is
reasonable inference. Trooper Keys went beyond that. He
observed a clear violation of the traffic laws.

11:38:?6 AM

Cannot remember the name of the case but do remember the

facts. Another car stopped following a vehicle on 95 and the
vehicle stayed in right lane merged and vehicle didn't use turn
signal. Idaho court of appeals, failure to use turn signal gave
reason to stop car.
11 :39:21 AM

What he argues is true, turn signals are advisory, use when you
think needed. They are not, OF turned right to cross all those
lanes of travel, otherwise violation of Idaho code.

I 11 :39:52 AM I

I

11:40:04AM
11:40:33AM

I Gives officer ability to pull vehicle over.

ID

D

Making left turn and straddling lane falls into normal driving
activity. That is a non issue here.
Based on totality of the circumstances based on criminal activity
reported, turn signal, state has met burden of proof reasonable
and articulable suspicion and I will deny motion to suppress
evidence of that stop.

11 :41 :05 AM

Deals with that motion, motion to suppress the breath test results,
invalid implied consent have OF Ex. A

11:41:?4 AM

Argument is straightforward under Mc Nea!!y case USSC says
you need a warrant to take a biood test. Lots of ianguage in that
case, implied consent laws, Mr. Logsdon raised that issue.

11:42:09 AM

Reviewed some decision, each state different. In this case, I don't
find that the reading of the suspension advisory or playing of the
tape invalidates the consent given by OF. McNealy case focuses
on forced blood draw need a warrant. Didn't address issue of
validity of implied consent law.

FELICITY KATHLEEN HAYNES
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11 :43:13 AM

Advisory read to OF accurately stated what law states in Idaho.

11:43:32 AM

!Iyou refuse, lists consequences.

11:43:52 AM

OF can refuse, officer can force them to a blood test, then officer
needs a warrant.

111 :44:10 AM

If person agrees to test, given valid consent. Don't read McNealy
case as invalidating all consent laws in the country.

111 :44:30 AM

Don't find OF Consent rendered involuntary of requirement of the
law they submit to test.

I 11 :44:48 AM

Deny motion to invalidate the Breath test.

I

D

111:46:06 AM

I

j

11 :45:10 AM

11:45:28AM

Motion and procedures - issue raised in a number of cases.
Addressed by Idaho court of appeals, case cited was State of
Idaho vs George Bisaugh
Issued opinion we have to follow they addressed arguments
dealing with the alleged lack of adoption of proper rules and
regulations to administer breath test to be admissible.
Changed in regulations raised some issues of their applicability in
SOP from reading this most recent case didn't trouble the Idaho
Court of appeals.

11:46:45 AM
I

11:47:30 AM
11:47:48 AM
11 :48:11 AM

I

JReads opinion .........

D

That's the bottom line that they are capable of having accurate
results.
Despite changes in language of SOP's doesn't find any fault in
that as long as finds a reliable result.
Goal of accurate test results is still the same.

11:48:44 AM

II Doesn't mean the test in every case not be accurate.

11:48:58 AM
11:49:06 AM

Deny motion in limine. Evidence at trial will have to establish is
accurate. Subject to challenge.

11 :49:51 AM][

Weigh credibility of breath test.

] ~ Ii mine will be denied regarding all those regulations ..

11:50:09~~
11 :50:26 A

Judicial notice? Rules and Regulations adopted and changed.
Mr.
Reierson

11:50:29 AM

11:50:44 AM JJ
11:50:49 AM
J

11 :51 :10 AM

111 :51:29 AM
j

I

I

Mr._
Reierson

I

11:52:01 AM J
FELICITY KATHLEEN HAYNES

No objection.
JWill take judicial notice.
Mr. Reierson prepare brief orders on both.
I

You can do one order. Pretrial motions with separate rulings.
Clarification ..... ruling on last motion state would still have to
present testing evidence.
Can't tell the case how to do their case, evidentiary foundation.
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11:52:13 AM Mr.
Reierson
J

11 :52:3

Page 8 of 8

State has consistently made offer to resolve the case.
See you on Monday.

end
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Description CR 2013-3541 Haynes, Felicity 20130722 Jury Trial Status Conference
Judge Wayman
Clerk Wanda Butler
PA McClinton
DA Logsdon

Date 7/22/2013

WCLW£Lbwi1JA
Location

111 K-COURTROOM4

Note

Speaker

Time
09:24:37 AM

J

Felicity Haynes present with Mr. Logsdon and Ms. McClinton for
state.

I 09:24:48 AM I Mr.

Enter a conditional plea request a withheld judgment.

I 09:25:01 AM I Ms.

It is my understanding. No objection to withheld.

Logsdon

Mcclinton

I 09:25:14 AM IIJ
Mr.

09:25:20 AM

I nn~rlnn
--;::,---··

Ms.
McClinton

09:25:31 AM

II Conditional plea anything in writing?

I

IThere is no copies though.,

I

I have reviewed it signed it for Mr. Reierson.

09:25:40 AM J
OF

09:25:45 AM

tand charge - DUI.
1 i+ a"d
nderst""'""'
"ights
"'iV"'
QIIU IL
II
I
II
c; "P
U
· with
V 11

I 09:26:07 AM I

Ves
sjnnerl
rjnh+s
f,....,.....
I
~II
U +he
LI
I
IL
I V l l 11,
plea.

I 09:26:19 AM I

Understand enhanced penalties.

~

09:...,6:26

Mr.
Logsdon

09:27:03 AM

Ms.
McClinton

09:28:28 AM

Accept your guilty plea.
Based on the written documents accept as part of the
conditional plea so you can challenge rulings if you choose.

09:26:40 AM

09:27:48 AM

~

I plea guilty to DUI. Free and voluntary.
J

09:26:58 AM

11

UI

Mr.
Logsdon

n

FELICITY KATHLEEN HAYNES

Sentencing today.
2 shifts labor, $800, 2 years unsupervised probation, eval,
treatment, victim's panel, no objection to backdating license
suspension. Appears she qualifies. Prior inattentive in 2003 dry
only thing onher history.
She is a single mother, runs her own business, fixing people's
lawns, and masters in psychology. Very out of character for her.
Blow was .16 dispute accuracy.
Don't need alcohol evaluation not that kind of history. Ask for
ADIS. Ask for fine to be her bail so not to pay anything extra.
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I Labor not needed, come to court enough times. Ask for
withheld.

I

I

I 09:29:03 AM I DF
I 09:29:15 AM IIJ
I 09:29:23 AM I DF
09:29:54 AM
09:30:01 AM

J

I agree with him.

J

Reviews goals of sentencing.

I No withheld, or deferred, no other misd or felony.
Understand withheld, accept withheld.
I ";11 u,i+hl-.-1
" d gmen t m
" your case.
.......
,.... __ ,~JU
Court costs and fine $800 part of that - posted a surety bond you'll need to pay in 30 days or payment plan .

09:30:22 AM
.. J.:1.-.,0:53AM

Impose 5 days jail do 2 shifts labor, complete by 12/1/13.
Sign up in 7 days, if not done, go to jail on 12/1 for 5 days.

09:31:08 AM

11

J

09:31:23AM

DF

Understand.

ClQ·31 :25 AM

J

Suspend drivers license for 90 days backdate to 3/25/13.
You'll need to reinstate with DOT again.

llfil??1 :40 AM

Unsupervised probation 1 year. Terms: no new law violations,

09:31:51 AM

m~in+~in
inc, 1r~nt"'o 'nn rlriHinn \Mith ~ll"'nhnl nr Vlf/J'
t"'fo· "\J\,,,l"-'11111.
c11hmit tn
1111.AIIIL\,AIII 111',1'1',,,,ll\,All',,l....,J 11..._, ' - ' 1 1 ¥ 1 1 1 ~ VVll.11 \,Al\J'-'11"-'1 ,._,,
1.V

testing, eval in 90 days, treatment file by 180 days.
09:32:33 AM

Attend the victim's panel in 180 days. Notify address change
and service by mail.

09:3~[DF

PO Box 1316 Hayden ID 83835

09:33:41 AM

end
Produced by FTR Gold™
www.fortherecord.com
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KO CO PROSECUTER

FAX No. 208-446-1841

P. 001/002

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)
Plaintiff, .

CASENO. 2013-3541

)

ORDER

)
'VS.

)

)

FELICITY KATHLEEN HAYNES,

_________
Defendant.

)
)
)
)

The above entitled matters came on for a MOTION TO SUPPRESS/LIMINE/EXPARTE JUDGE before the Honorable Judge Wayman on July 16, 2013. Personally present was

the Defendant and the Defendant's attorney of record, Jay Lodgson. Also appearing was Jim
Reierson, Deputy Prosecuting Attorney. Argument was given. Based upon such, the Court then
ruled as follows:

HEREBY FINDS AND ORDERS:
That the Defendant's Motion to have Ex-Parte Judge assign~d DENIED.
HEREBY FINDS AND ORDERS:
That the Defendant's Motion to Suppress, regarding basis for stop of Defendant's vehicle
is DENIED.

HEREBY FiNDS AND ORDERS:
1bat the Defendant's Motion to Suppress, regarding breathe.test is DENIED.

HEREBY FINDS AND ORDERS:
That the Defendant's Motion in Li.nrine regarding ·s.O.P' ·regulations is DENIED.

DATED this

'.l-2..<Jay of ~

; 2011-

.

.

Mkt,...

- ~

ORDER
FELICITY KATHLEEN HAYNES
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FAX No. 208-446-1841

KO CO PROSECUTER

P. 002/002

CERTIFICATE-OF SERVICE

.lu.Q.!::;t'.'.'.:

,

Iherebycertifythatonthe~dayof
2013 copies of the foregoing
document(s) were mailed, postage prepaid, or sent byikcsimile or inter office mail to:
- - - ~ -Deputy Prosecuting Attorney for Kootenai County FAX.208-446-1833
----1,;!/"-- .Defense Counsel Kootenai County Public Defender FAX 208-446-1701
- - - Defense Counsel FAX- - - - - - - - - - - Defendant- - - - - - - - - - - - - - - Kootenai County Sheriff's Department FAX 208-446-1407
_ _ _ Idaho Probation & Parole - Distl@idoc. ida.ho. gov
_ _ _ IdahoDepartmentofCorrection FAX208-327-7445
_ _ _ CCD Sentencing Team - - CCDSentencingTeam@idoc .. idaho. gov
_ _ _ Idaho Department of Transportation FAX 208-334-873 9 .
_ _ _ Community Service Interoffice· Mail o,r FAX 208-446-1193
- - ~ Auditor Interoffice Mail or FAX 208-446-1662
_ _ _ BCI (Bureau of Criminal Investigation) FAX 208-884-7193
_ _ _ Kootenai County Law Library/Transcription FAX 208-446-1187
- - - Centr.al Records CentralRecords@idoc. idaho. gov

---

CLIFFORD T. HAYES
CLERK OF THE DISTRICT COURT

By :

;0
l& Q ~ (ia .fut-U}\._

Deputy Clerk

ORDER
FELICITY KATHLEEN HAYNES
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Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83 816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUI'il'Y OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

RULE 11 CONDITIONAL PLEA

Defendant.
In accordance with Rule 1 l(a)(2) of the Idaho Criminal Rules, the above named Defendant,
by and through her attorney, Jay Logsdon, Deputy Public Defender, and the State ofldaho, through
Deputy Prosecuting Attorney, James Reierson, agree that the Defendant (1) may enter a conditional
plea of guilty to the charge in this case, (2) reserves the right to appeal the June 4, 2013 and July 18,
2013 Orders, and (3) shall be allowed to withdraw her plea of guilty if she prevails on appeal.
DATED this

11

day of July, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

£.vz k,,11/Ali.,VL...~-------w~
DEPUTY PUBLIC DEFENDER

RULE 11
CONDITIONAL PLEA

FELICITY KATHLEEN HAYNES

Page 1
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day of July, 2013.

DATED this

~~~
D

DATED this

NDANT

_1_1-_ _ day of July, 2013.

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same ill-the intei:offiec maifornt on the _ _ _ day of July, 2013, addressed to:

~1-f,2,5 ti tf,,'/e_
Kootenai County Prosecutor FAX 446-1833

RULE 11
CONDITIONAL PLEA

FELICITY KATHLEEN HAYNES
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Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

ORDER ACCEPTING RULE 11
CONDITIONAL PLEA

Defendant.
Based upon the Stipulation of the parties, and the approval of the Court,
IT IS HEREBY ORDERED that the Defendant be allowed to enter a Conditional Plea in
the above-referenced matter.
DATED this~lay of July, 2013.

MAGISTRATE

CLERK'S CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same by facsimile on the dLftl---day of July, 2013 addressed to:
\/'Kootenai County Public Defender
~ootenai County Prosecutor FAX 446-1833

RULE11
CONDITIONAL PLEA

FELICITY KATHLEEN HAYNES
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FIRST JUDICJA.. llSTRICT COURT, STATEOF IDAHO, c:•'TNTY OF KOOTENAI
324 \V. GARD1 AVENUE, P.O. BOX 9000, COEUR D'ALE. , IDAHO 83816-9000
STATE OF IDAHO V
FELICITY KATHLEEN HAYNES
n
4102W APPALOOSA RD
C) •>CilOl
COEUR D ALENE, ID 83815
NA-,_ f.),,e,.,, 1 ~
DL#
ID
.,_., 7
I
DOB
AGENCY: IDAHO STATE POLICE

p

rs Jk

CASE# CR-2013-0003541 CITATION# ISP0205860
CHARGE: l18-8004(1)(A) M DRIVING UNDER THE INFLUENCE
AMENDED: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

The defendant having been fully advised of his/her statutory and constitutional rights including the right to be represented by counsel, and
D Been advised of right to court appointed counsel if indigent
D Judgment-Not Guilty
D Defendant waived right to counsel
D Judgment on Trial-Guilty
'ii' Defendant represented by counsel
~Jt:tc:Jg1116flt, Plea of Guilty/ Rights Waived7.-Z.Z., Jdl"j.
D Judgment for Defendant/ Infraction
~ithheld Judgment ig.Accepted
D Judgment for State/ Infraction
D Dismissed _ _ _ _ _ _ _ _ _ _ _ __
D Bond Forfeited / Conviction Entered - Case Closed
D Bond Forfeited / Dismissed
MONIES ORDERED PAID: .~
A~.00 handling fee will be imposed on each installment.
Suspended$ _ _ _ _ _ __
igFine /Penalty$ a'OO ::;,,,
which includes costs, and probation fee if applicable.
~Pay within 30 days of today, or enroll in time payment program BEFORE due date.
D Community Service_ _ _ _ hours by _ _ _ _ _ _ Setup Fee $_ _ _ _ _ _ Insurance Fee$ _ _ _ _ _ __
Must sign up within 7 days.
D Reimburse _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D Restitution _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
~and Exonerated, provided that any deposit shali first be appiied pursuant to idaho Code i 9-2923 in satisfaction of outstanding fines, fees
and costs with any remainder to be refunded to the posting party. D Authorization from defendant to pay restitution and/or infractions from bond.
D No Contact Order, as condition of bond, terminated.
INCARCERATION ORDERED:
g Jail
S"" days, Suspended _ _ _ _days, Credit._ _ _ _days, Discretionary Jail_ _ _ _days are imposed & will
be scheduled by the Adult Misdemeanor Probation Office, or Court, for violations of the terms below or on the attached addendum.
IZI.Report to Jail /2- I - U ,:}
Release _ _ _ _ _ _ _ _ _ [l(work Release Authorization (if you qualify).
6l] Sheriff's Community Labor Program in lieu of Jail (if you qualify) /
hours by I ,._ - J - 2.c,
Must sign up within 7 days.
Follow the Labor Program schedule and policies.

r,

1>

D--------~-----------------------------

9&

DRIVING PRIVILEGES SUSPENDED
days commencing __3~--Z.~S:~.,_U_l~3~-----------REINSTATEMENT OF DRIVING PRIVILEGES MUST BE ACCOMPLISHED before you can drive. Apply to DRIVER'S SERVICES, P.O. Box 7129,
Boise, ID 83707-1129.
D Temporary Driving Privileges Granted commencing _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
To, from and for work purposes / required medical care I court ordered alcohol program / community service. Must carry proof of work
schedule and liability insurance at all times. Not valid if insurance expires.

!

PROBATION ORDERED FOR
/
YEAR(S) ON THE FOLLOWING CONDITIONS:
D Supervised - See Addendum
Violate no federal, state or local laws more serious than an infraction.
D Commit no similar offenses.
Maintain liability insurance on any vehicle that you drive.
Do not operate a motor vehicle with any alcohol or controlled substances in your bloodstream.
You must submit to any blood alcohol concentration test requested of you, with reasonable cause, by a peace officer.
Obtain a Substance Abuse/Wy Evalu~ ion, and file proof of evaluation, within
ftz
days. ,.
Enroll in & complete
,~
V
program. File proof of completion within l !!![_ cJ
days.
Notify the court, in writing, of any address change wi hin 1Odays. Agrees to accept future service by mail at the last known address.
D Interlock ignition device required on vehicle for_ _ _ _ year(s). To be installed per attached addendum.
DOther _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

!

FELICITY KATHLEEN HAYNES

n
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£)ORIGINAL

STATE OF IDAHO
J
COUNTY OF t<OOTENAlJSS

FILED:

Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83 816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

20!3 JUL 22 PH 2: 41+

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,
V.
FELICITY KATHLEEN HAYNES,

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

NOTICE OF APPEAL

Defendant.
TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF
THE ABOVE ENTITLED COURT:
1.

The above named Appellant hereby appeals against the above named Respondent, the

State of Idaho, to the District Court of the First Judicial District of the State of Idaho, in and for the
County of Kootenai, the Judgment and Sentence entered in the Magistrate's Division of said District
Court in the above entitled matter on or about July 22, 2013, the Honorable Scott Wayman,
Magistrate, presiding. Said Judgment and Sentence are based on the Conditional Guilty Plea entered
pursuant to I.C.R. l l(a)(2) on July 22, 2013.
2.

That the party has a right to appeal to the Kootenai County District Court, and the

judgment described in paragraph one above is an appealable order under and pursuant to Idaho
Criminal Rule 54.l(a).
3.

That this appeal is taken upon matters of law and fact.

NOTICE OF APPEAL
FELICITY KATHLEEN HAYNES

PAGE 1
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4.

A preliminary statement of the issues on appeal, which the appellant then.intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, is/are:
(a)

Did the Magistrate Court err in granting the state's Motion to Continue?

(c)

Did the Magistrate Court err in denying the defendant's Motion to Suppress the stop?

(d)

Did the Magistrate Court err in denying the defendant's Motion in Limine?

(e)

Did the Magistrate Court err in denying the defendant's Motion to Suppress the breath

5.

No portion of the record is sealed at this time.

6.

Reporter's Transcript.

test?

Pursuant to I.C.R. 54.6(a) and I.AR. 25(a) and (c)(5)

as they apply to this appeal under I.C.R. 54.7(d), Appellant requests the preparation of the entire
reporter's transcript of the motions hearing on June 4, 2013 and the motions hearing on July 18, 2013.
The proceedings were digitally recorded by the Clerk, and the recording is in the possession of the
Clerk.
7.

Clerk's Record.

The appellant requests the standard clerk's record pursuant to

I.C.R. 54.8. The appellant requests the following documents to be included in the clerk's record
pursuant to I.C.R. 54.18 and I.AR. 28(c), in addition to those automatically included under I.C.R.
54.8:
(a)

Any exhibits.

(b)

A copy of the defendant's Supplemental Material for Motion in Limine and Motion

for Judicial Notice and attachments including copies of the standard operating procedures and manual.
7.

I certify:

NOTICE OF APPEAL
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(a)

A copy of this Notice of Appeal has been served upon the court reporter

(transcriptionist).
(b)

The Appellant is exempt from paying the estimated transcript fee because the

Appellant is an indigent who is represented by the Office of the Kootenai County Public Defender.
(c)

The Appellant is exempt from paying the filing fee because the Appellant is an

indigent who is represented by the Office of the Kootenai County Public Defender.
(d)

The Appellant is exempt from paying the estimated fee for the preparation of the

record because the Appellant is an indigent who is represented by the Office of the

Kootenai

County Public Defender.
(e)

Service has been made upon all parties required to be served pursuant to Idaho

Criminal Rule 54.4, to wit: the Kootenai County Prosecuting Attorney.

DATED thisd-)__ day of July, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:~~

LOGON

DEPUTY PUBLIC DEFENDER
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this ~ day of July, 2013, served a true and correct
copy of the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated upon the
parties as follows:
Kootenai County Prosecutor
Fax 208-446-1833

_:f?__

via

Kootenai County Transc~pt Department FAX

Lf'-f{p-))07
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SHERIFF'S COMMUNITY LABOR PR613~~M
LETTER OF COMPLETION
DATE:

August 20, 2013

TO:

HONORABLE JUDGE Wayman

FROM:

Labor Program Coordinator
Sheriff's Community Labor Program
Kootenai County Work Release Center

RE:

Haynes, Felicity Kathleen

Case No:

M13-03541

Charge:

18-8004 Driving under the influence.

Your Honor,
This is to apprise, Haynes, Felicity Kathleen has completed his/her sentence by serving his/her
time in the Labor Program.

Time Served: August 20, 2013
Hours of Service: 16
Further Comments:

Respectfully submitted,

~~-73
7
~

~ m Coordinator

5500 N. Government Way • P.O. Box 9000 • Coeur d'Alene, Idaho 83816-9000
Sheriff Phone: 208-446-1300 • Fax: 208-446-1307
• Jail Phone: 208-446-1400 • Fax: 208-446-1407
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Jay Logsdon, Deputy Public Defender
The Law Office of the Kootenai County Public Defender
PO Box 9000
Coeur d 1Alene, Idaho 83 816
Phone: (208) 446-1700; Fax: (208) 446-1701
BarNumber: 8759
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,
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FELICITY KATHLEEN HAYNES,
Defendant.

)
)
)
)
)
)
)

CASE NUMBER

CR-13-0003541
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ORDER TO CORRECT TRANSCRIPT

---------------

The Court having before it Stipulation to Correct Transcript, and good cause appearing, now,
therefore:
IT IS HEREBY ORDERED that the transcript filed in the above entitled matter on August
29, 2013 be changed so that "Mr. Reierson" reads "Mr. Logsdon" on p. 4, L. 9, 12.
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The Law Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,

)
)
)

)
)
FELICITY KATHLEEN HA YNES,
)
)
Defendant.
--------------

CASE NUMBER

CR-13-0003541
Misd

V.

BRIEF SUPPORTING APPEAL

Appeal from the Magistrate Court of the First Judicial District for Kootenai County.
Honorable Scott Wayman presiding.

ATTORNEY FOR THE PLAINTIFF:

ATTORNEY FOR DEFENDANT:

JAMES REIERSON
DEPUTY PROSECUTING ATTORNEY
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COEUR D'ALENE, ID 83814
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STATEMENT OF THE CASE
A.

Nature of the Case
This is an appeal from a conditional plea under I.C.R. 11. The state alleged that the

defendant had driven under the influence. At a motion to suppress hearing, the state moved to
continue, claiming that its officer was unavailable. The Court granted the motion, finding that
the officer's absence, whatever the cause, was good cause to continue the hearing.
At a later motions hearing, the defendant moved to have an ex parte hearing before an ex
parte judge in order to request funds and the Court denied the motion, finding that a required
showing had not been made. The defendant also moved to suppress the results of a breath test on
the basis of a violation of the constitution's prohibition on warrantless searches, but the
Magistrate Court found that the defendant's consent, provided after being told the consequences
of a refusal, was not invalid. Finally, the defendant then moved for the breath test result to be
excluded at trial because the state was in violation of LC. § 18-8004(4) but the Court found that
the ruling in Besaw controlled and that the newest changes did not mean that the Standard
Operating Procedures were incapable of rendering accurate results. The Court also found there
was nothing wrong with the way the standards were adopted, seemingly relying on Besaw for that
ruling as well.
The defendant then entered a conditional plea of guilty while reserving her right to appeal
the Court's rulings and the Court found her guilty. The defendant now appeals the judgment.
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B.

Course of Proceedings & Statement of Facts
On February 23, 2013, the defendant was arrested for driving under the influence by

Trooper Keys of the Idaho State Police. On April 17, 2013, the defendant gave notice to the state
that a Motion to Suppress hearing was set for June 4, 2013.
The defendant moved to suppress the stop of her vehicle on June 4, 2013. Tr. p. 1, L. 1-9.
The state moved to continue because its witness, Trooper Keys, was babysitting. Tr. p. 2, L. 810. The Court granted the continuance:
THE COURT: On the motion to suppress evidence seized following the vehicle stop,
their witness is unavailable, and I'm gonna accept that Trooper Keys had some
emergency come up where he just honestly couldn't make it here. Whether it's
babysitting or hooky or whatever, I'm gonna give him the benefit of the doubt based on
Mr. Reierson's inquiry that he just isn't available as a witness today.
Tr. p. 6, L. 12-18.
On July 18, 2013, the Magistrate Court finally heard the defendant's motions. The
defendant began, per the Court's request, by moving the Court to appoint a judge for an ex parte
hearing so that the defendant could apply for funds. Tr. p. 13, L. 15-25, p. 14, L. 1-16. The state
objected on the grounds that it did not understand the motion. Tr. p. 14, L. 19-20. The Court
denied the motion, finding that the defendant had failed to provide the Court with information as
to the particulars of the requested funds, failure to show that the state's experts would not suffice,
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failure to show that the public defender's office had or had not budgeted for the request, and that
the request, for a prima facie showing, need not be ex parte. Tr. p. 15, L. 1-25, p. 16, L. 1-16.
The defendant and the state also stipulated to the entry of an Administrative License
Suspension fom1, and that Trooper Keys had played an audio version of the advisory to the
defendant on the night in question, and that only thereafter the defendant agreed to provide a
breath sample. Tr. p. 17, L. 6-25, p. 18, L. 1-25. The defendant moved to suppress the samples
and the results of the testing.
The Court found that the advisory did not invalidate the results because the consequences
of the refusal were essentially the result of state law which had yet to be struck down. Tr. p. 40,
L. 12-25, p. 41, L. 1-18.

Finally, the defendant moved for the results of the tests to be excluded on the basis of the
fact that the Standard Operating Procedures used by the Idaho State Police for officers to do
breath testing were not adopted in accordance with the Idaho Administrative Act and because
they no longer guaranteed accuracy due to removing the fifteen minute waiting period and the
ISP's history of putting the goal of conviction over scientific accuracy. The Court took judicial
notice of the Standard Operating Procedures promulgated by the Idaho State Police from several
points in time as well as other documents. Tr. p. 44, L. 18-25, p. 45, L. 1-2. The Court found that
the Court of Appeal's opinion in Besaw controlled, and that the changes to the SOPs since those
noted by the Court of 1\..ppeals did not render them incapable of producing an accurate restllt, and
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that there was no issue with their adoption. Tr. p. 41, L. 19-25, p. 42, L. 1-25, p. 43, L. 1-25, p.
44, L. 1-17.
The defendant entered a conditional plea under LC.R. 11. The defendant timely filed a
notice of appeal under LC.R. 54. l(a), et.seq. from the judgment of the Court.
ISSUES ON APPEAL
I.

Whether the state's failure to secure the presence of a necessary witness is good
cause to continue a hearing that can determine the outcome of the matter.

11.

Whether a defendant must make a showing in order to have an ex parte hearing
before an ex parte judge to apply for funds to assist in her defense.

III.

Whether the Idaho State Police have properly promulgated rules for the
administration of breath testing.

IV.

Whether the Idaho State Police have promulgated rules that ensure accuracy as
required by LC.§ 18-8002A and LC.§ 18-8004(4).

V.

Whether the Administrative License Suspension advisory invalidates the
defendant's consent to providing a breath sample under the Fourth Amendment of
the United States Constitution and Article I§ 17 of the Idaho Constitution.
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ARGUMENT
I.
A.

Introduction
The Magistrate Court erred when it found good cause to continue the defendant's motion

to suppress because it failed to apply the proper balancing test and incorrectly determined that the
witness was unavailable.
B.

Standard for Review
Where the lower court's decision turns on the interpretation of a criminal rule, an

appellate comi exercises free review. State v. Weber, 140 Idaho 89, 91 -92 (2004) (reviewing the
trial court's interpretation of I.C.R. 11 (c )); State v. Larios, 129 Idaho 631, 633 (1997) (reviewing
the trial court's interpretation of !.C.R. 25(a)). A decision to continue a hearing under I.C.R. 45
should require a bifurcated review: first, whether the record supports the Magistrate's finding
that cause was shown, and second, abuse of discretion review of the Magistrate's decision to
grant or deny the motion. See State v. Payne, 146 Idaho 548, 567 (2008).
C.

The Court failed to apply the proper balancing test.
A motion to suppress evidence is made in accordance with constitutional principles, but

its timing in controlled in Idaho only by I.C.R. 45. No law in Idaho controls the making of
pretrial motions in a criminal proceeding. Cf I.C. § 19-3926 (dealing with pre-judgment
motions). I.C.R. 45 states in relevant part:

(b) Enlargement. When an act, other than the fiiing of a notice of appeai, is
required or allowed to be done at or within a specified time, the court for cause
shown may at any time in its discretion:
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considered here. Criminal statutes must be strictly construed. In Thompson, the
Court said: "This principle extends not only to the elements of the substantive
crime, but also to the sanctions potentially involved."

State v. Sivak, 119 Idaho 320, 324-25 (1990); citing State v. Charboneau, 116 Idaho 29, 153
(1989); Hartley v. Miller-Stephan, 107 Idaho 688,690 (1984) (overruled on other grounds,

Archer v. Bonners Ferry Datsun, 117 Idaho 166 (1990)); State v. Thompson, 101 Idaho 430,437
(1980); State v. Alkire, 79 Idaho 334, 338 (1957). Even if the result could be considered absurd,
Idaho statutory construction no longer considers absurdity of the result a ground for voiding or
changing a statute. Ver ska v. Saint Alphonsus Regional Med. Center, 151 Idaho 889, 895 (2011 ).

' strict construction rule is the rigid foundation of the rule of law. As the Supreme Court of
The
the United States found:
Decency, security, and liberty alike demand that government officials shall be
subjected to the same rules of conduct that are commands to the citizen. In a
government of laws, existence of the government will be imperilled [sic] if it fails
to observe the law scrupulously. Our government is the potent, the omnipresent
teacher. For good or for ill, it teaches the whole people by its example. Crime is
contagious. If the government becomes a lawbreaker, it breeds contempt for law;
it invites every man to become a law unto himself; it invites anarchy. To declare
that in the administration of the criminal law the end justifies the means * * *
would bring terrible retribution. Against that pernicious doctrine this court should
resolutely set its face.

Miranda v. Arizona, 384 U.S. 436, 479-80 (1967) quoting Olmstead v. United States, 277 U.S.
438,485 (1928) (dissenting opinion).

I. C. § 18-8004( 4) unambiguously provides that the Idaho State Police shall create a
method for the analysis of breath and that the results of breath testing and that method will be
admissible despite any other law or court rule. The Idaho Court of Appeals has previously
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considered what the result should be if the method is not faithfully complied with in State v. Bell,
115 Idaho 36 (Ct.App.1988) and its progeny. The Court in Bell held:
The pertinent language of I. C. § 18-8004(4), in effect at the time, stated:
Analysis of blood, urine or breath for the purpose of determining the alcohol
concentration shall be performed by a laboratory operated by the Idaho
department of health and welfare or by a laboratory approved by the Idaho
department of health and welfare under the provisions of approval and
certification standards to be set by that department, .... [Emphasis added.] FN 3
FN3. "Analysis" as used in the quoted language ofl.C. § 18-8004(4) refers only
to that part of the testing procedure which must be performed in an approved
laboratory. However, a critical part of the "analysis," in a broader sense, is the
first step of collecting a sample for testing. The collection of blood, urine or
breath samples obviously will not generally be made at an approved laboratory.
Nevertheless, because collection of samples is an essential part of analysis,
Department of Health and Welfare regulations extend to that activity and, for the
collection of blood, include descriptions of the proper collection instruments,
antiseptics and chemical additives for preserving the sample in optimum condition
for testing.
The question then is whether, in the absence of an express exclusionary provision,
this language nevertheless requires exclusion of a test result where compliance
with the Health and Welfare testing requirements is not shown.
The admissibility of the result of a scientific test such as the blood-alcohol test in
LC. § 18-8004 turns normally on a foundation which establishes the acceptability,
validity, reliability and accuracy of the test and test procedures. In the admission
of a test result for alcohol concentration the Legislature has concluded that certain
foundational elements need not be presented at trial unless such elements are
disputed. The Legislature has acknowledged that certain tests, due to a history of
reliability and accuracy, are presumed to be valid and acceptable. This has also
been acknowledged by the courts. See State v. Hartwig, 112 Idaho 370
(Ct.App.1987) (holding that Intoximeter 3000 test result may be offered into
evidence without detailed foundation, but reliability of result may be challenged
by defendant).
The Legislature has enacted a statutory scheme which allows an expedient method
for admitting a blood-alcohol test result into evidence without the need for some
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expert testimony. As provided by LC. § 18-8004(4):
Notwithstanding any other provision of law or rule of court, the results of any test
for alcohol concentration and records relating to calibration, approval,
certification or quality control performed by a laboratory operated or approved by
the Idaho department of health and welfare or by any other method approved by
health and welfare shall be admissible in any proceeding in this state without the
necessity of producing a witness to establish the reliability of the testing procedure
for examination.
When this proposed statute was presented to the Legislature the statement of
purpose accompanying the legislation explained that expert witness testimony was
an unnecessary burden on the state. Such testimony, if used merely to establish a
foundation, provided superfluous verification of a test procedure which the
Legislature believed to produce an "extremely reliable" result.
Inherent in this statutory scheme, however, is an awareness by the Legislature of
the need for uniform test procedures. An "extremely reliable" test result can only
be the product of a test procedure which from previous use is known to be capable
of producing an accurate result. This benefit is best provided by strict adherence to
a uniform procedure. This was recognized by the Legislature and is apparent first,
from the statutory language which provides for the test procedure to be
determined by the Idaho Department of Health and Welfare, and second, by the
"shall" language mandating adherence to the standards set by that Department.
The acceptance by the Legislature of test procedures as designated by the Idaho
Department of Health and Welfare does not wholly eliminate the need of
establishing foundational requirements for a test result. This is required even in
light of the legislative directive to utilize an expedient means to admit such
evidence. The adoption of the particular test procedure merely recognizes the
validity and reliability of that particular accepted test. It must still be established at
trial that those procedures which ensure the reliability and in turn the accuracy of
the test have been met. Absent such a showing, the expedient scheme adopted by
the Legislature fails to guarantee the admission of reliable evidence. Without
expert witness testimony to establish these necessary foundational elements,
compliance with the test procedure must be shown. We hold that to admit the test
result the state must provide adequate foundation evidence consisting either of
expert testimony or a showing that the test was administered in conformity with
the applicable test procedure. Of course, a test result, once admitted, still may be
attacked by the defendant. In that event, the trier of fact will determine the
ultimate weight to be given the test result.
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Id. at 37-40. The lower Court in this case seemingly broadened this holding to include the
current situation where no method exists. However, the Court in Bell was quite clear in finding
that the legislature had mandated that a method be created for breath testing. When the Idaho
State Police choose to violate this directive, it is clear that no breath test results will be
admissible. The lack of a uniform method creates a situation where the breath test results are
unreliable, just as the existence of such a method shields that method from criticism because its
constant, rigid application maintains its credibility.
The Court of Appeals recently ruled in State v. Besaw, 306 P.3d. 219 (Idaho
Ct.App.20 i3) that LC. § 18-8004(4) merely required that the method be "capable" of producing
an accurate result. The Court's ruling is in error, both in that it overruled Bell without employing
the proper test, and in that it misinterprets the legislature's requirements for the executive.
Fundamentally, no expert, however well trained, can ensure the reliability ofa breath test result done
without a method. The rule oflaw cannot ignore the Rules of Scientific Procedure. The laissez faire
approach currently adopted by the Idaho State Police cannot ensure reliability to a standard necessary
for LC. § 18-8004(4) or the Fourteenth Amendment of the United States Constitution's due process
protections. This Court should find that the findings in Besaw were in error.
Further, this Court should find that the SOPs have been modified so that the word "must" has
been replaced by the word "should" in the following instances:

- 19 -

FELICITY KATHLEEN HAYNES

41924

307 of 389

1. The necessity to have the correct acceptable range limits and performance verification
standard lot number set in the instrument prior to evidentiary testing- 2.2.11 (1/15/2009) cf.
5.2.10 (1/16/2013).
2. The need to monitor the subject for fifteen minutes prior to the test to ensure there is no
alcohol being regurgitated orin the mouth. See 3.1, 3.1.5, 3.1.5.1, 3.1.5.2 (1/15/2009) cf. 6.1,
6.1.4, 6.1.4.1, 6.1.4.2 (1/16/2013).
These changes occurred between the April 23, 2012 version of the SOPs and the latest installment.
Mouth alcohol is an enormous issue with breath testing. See Caddy, Sobell, and Sobell,
Alcohol Breath Tests: Criterion Times for Avoiding Contamination by 'Mouth Alcohol', l 0(6)
BEHAVJOR RESEARCH METHODS AND INSTRUMENTATION 814-18 (1978); Breath-Alchohol
Concentration May Not Always Reflect the Concentration of Alcohol in Blood, 18 J.
ANALYTICAL TOXICOLOGY 225 (July/Aug. 1994); Colorado Department of Health, 6(11)
Drinking/Driving L. Letter 5 (May 29, 1987); Kechagias, Jonsson, Franzen, Andersson & Jones,
Reliability of Breath-Alcohol Analysis in Individuals with Gastroesophageal Reflux Disease,
44(4) J. FORENSIC Scis. 814 (1999); Gaylard, Sambuk & Morgan, Reductions in Breath Ethanol
Readings in Normal Male Volunteers Following Mouth Rinsing with Water at Differing
Temperatures, 22 ALCOHOL & ALCOHOLISM 113 (1987); P. Price, Intoxilyzer: A Bread Testing
Device?, 15(4) Drinking/Driving L. Letter 52 (1996) (slope detector failures); Ethanol Content of
Various Foods and Soft Drinks and their Potential for Interference with a Breath-Alcohol Test,
22 J. ANALYTICAL TOXICOLOGY 181 (May/June 1998); Michael P. Hlastala, Ph.D., Wayne J.E.
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Lamm, M.A. and James Nesci, J.D., The Slope Detector Does Not Always Detect the Presence of
Mouth Alcohol, THE CHAMPION, (National Association of Criminal Defense Lawyers), 57-60
(March 2006).
This Court should find that the removal of this requirement renders the SOPs incapable of
ensuring accuracy.
D.

This Court should decide that no method exists.
Idaho Code 18-8004(4) mandates that testing for alcohol concentration be done in

accordance with methods approved by the Idaho State Police. In supposed compliance with that
mandate and authority, the Idaho State Police has issued both "Standard Operating Procedures:
Breath Alcohol Testing," ("SOP" or "SOPs") (available at
http://www.isp.idaho.gov/forensics/index.html) which purports to establish procedures for the
maintenance and operation of breath testing equipment as well as training and operations
manuals ("manual" or "manuals") (also available at
http://www.isp.idaho.gov/forensics/index.html) for the various breath testing devices, including
the Intoxilyzer 5000EN device used in this case.
The ISP, by using SOPs in the place of regulations, has made an end-run around the
requirements of the Idaho Administrative Procedures Act, specifically I.C. §§ 67-5220 - 67-5232
and I.D.A.P.A. 44.01. The ISP promulgated 11.03.01 .014.03, which merely states that breath
tests shall be in conformity with standards established by the ISP. Thus, the various changes the
ISP makes to its breath testing procedures receive no public scrutiny prior to implementation,
which files in the face of what the legislature had in mind in passing I.C. § 18-8004(4). Under
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the statutory definition, an agency action is a rule if it ( 1) is a statement of general applicability
and (2) implements, interprets, or prescribes existing law. See Tomorrow's Hope, Inc. v. Idaho
Department of Health and Welfare, 124 Idaho 843, 846 (1993). The Idaho Supreme Court

considers the following characteristics of agency action indicative of a rule: (1) wide coverage,
(2) applied generally and uniformly, (3) operates only in future cases, (4) prescribes a legal
standard or directive not otherwise provided by the enabling statute, (5) expresses agency policy
not previously expressed, and (6) is an interpretation oflaw or general policy. Asarco
Inc017Jorated v. State, 138 Idaho 719, 723 (2003). The standard operating procedures for

breathalyzer testing promulgated by the Idaho State Police easily fits this definition of a rule.
A comparison of the Idaho Supreme Court's analysis in Asarco with LC.§ 18-8004(4)
and the Idaho State Police's Standard Operating Procedures shows that the SOPs are rules that
fall under the IAP A.
1. The 1MDL has wide coverage. The TMDL applies to all current and future
dischargers in a specific water body, in this case, the Coeur d'Alene River Basin.
Thus, the TMDL is accurately described by the trial court as applying to "a large
segment of the general public rather than an individual or narrow select group."
Asarco, 138 Idaho at 723. In this case, the SOPs apply to all breath testing that takes

place in the state of Idaho and thus to the entire driving population in the state. The scope
of the SOPs easily meets this requirement.
2. The TMDL is applied generally and uniformly. While the TMDL has
characteristics that are both generally applicable and discharger specific, the
TMDL, on the whole, is more appropriately described as generally applicable.

The TMDL, in part, constitutes a numerical limit or budget for a given water
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body, based on the sum of the allowable pollution from all identified point source
and nonpoint sources of pollution, as well as natural background levels of the
pollutant. LC. § 39-3602(27); 40 CFR 130.2(i). These sums are based on
individual determinations, referred to as load allocations (LA's) and wasteload
allocations (WLA's). LA's are defined as the "portion of a receiving water's
loading capacity that is attributed either to one of its existing or future nonpoint
sources of pollution or to natural background sources." 40 CFR 130.2(g). The
wasteload allocations (WLA's) represent the "portion of a receiving water's
loading capacity that is allocated to one of its existing or future point sources of
pollution." 40 CFR 130.2(h). The federal regulations further describe the WLA's
as "a type of water-quality based effluent limitation." Id. In addition, the EPA has
used these individualized load allocations as enforceable limits modifying the
Mining Companies' NPDES permits accordingly. Thus, focusing on the LA and
WLA determinations alone, the TMDL process appears to be discharger specific.
Nevertheless, the individual LA and WLA determinations are just a small part of
the entire TMDL process. First, the TMDL considers the LA and WLA allocations
in sum in order to determine an over-all effluent limitation budget for the
identified water body. This budget applies to all existing and future point and
nonpoint source dischargers in a general and uniform manner. Second, the TMDL
process outlined by Idaho statute includes the following additional qualitative and
quantitative determinations:
(1) Identification of pollutants impacting the water body;

(2) An inventory of all point and nonpoint sources of the identified pollutant ... ;
(3) An analysis of why current control strategies are not effective in assuring full
support of designated beneficial uses;
(4) A plan to monitor and evaluate progress toward water quality progress and to
ascertain when designated beneficial uses will be fully supported;
(5) Pollution control strategies for both nonpoint and point sources for reducing
those sources of pollution;
(6) Identification of the period of time necessary to achieve full support of
designated beneficial uses; and
(7) An adequate margin of safety to account for uncertainty.
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LC. § 39-3611. Clearly these procedures are generally and uniformly applicable
and require DEQ to focus on the waterbody as a whole, as opposed to the
individual sources of pollution. Therefore, for the above reasons, even though the
TMDL involves determinations of specific applicability, the over-all scheme
demonstrates the TMDL is more appropriately described as generally and
uniformly applicable.

Id. at 723-34. The method required by LC. § 18-8004(4) is intended by the legislature to act as
gatekeeper for the introduction of breath test results in DUI cases. LC.§ 18-8004(4) explicitly
requires courts to allow the introduction of the breath test results as long as the method is
followed in spite of the rules of evidence. The procedures are meant to be "generally and
uniformly applicable" so as to guarantee accuracy. See Wheeler v. Idaho Transportation

Department, 148 Idaho 378,387 (2009) (Wheeler, J. dissenting) (citing Statement of Purpose,
HB 284 (RS13389) (1987)).
3. The TMDL Operates Only in Future Cases. The TMDL operates only
prospectively and does not adjudicate past actions by the Mining Companies or
any other party.

Id. at 724. The method that the Idaho State Police must adopt is not retroactive.
4. The TMDL Prescribes a Legal Standard Not Provided by the Enabling Statute.
As described above, the TMDL constitutes a numerical limit on the total
allowable discharge in a specified waterbody. This limit is allocated between
point sources and nonpoint sources of pollution. Even if DEQ does not intend to
enforce these limitations, and this Court is not determining whether or not it may
properly do so, EPA considers these numbers binding and has already used the
TMDL in order to reduce the discharge limits reflected in several of the Mining
Companies' NPDES permits. Thus, the TMDL in fact contains quantitative legal
standards not provided by either the Clean Water Act or the Idaho Water Quality
Act.
Id. The legislature requires the Idaho State Police to define a method. LC. § 18-8004(4). That
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method creates a legal standard preventing the Court from requiring the state to provide an expert
to establish a reliable and accurate breath test. Id. Therefore, the method is a legal standard not
provided by LC.§ 18-8004(4).
5. The TMDL Expresses New Agency Policy. Even if the TMDL is nothing more
than a planning tool, as DEQ argues, it is an expression of agency policy not
previously addressed. This is true not only of the numerical limits contained in the
TMDL, but also the additional requirements contained in the Idaho Water Quality
Act, including (1) the analysis of why current control strategies are not effective in
assuring full support of designated beneficial uses; (2) the plan to monitor and
evaluate progress toward water quality progress and to ascertain when designated
beneficial uses will be fully supported; and (3) the identification of pollution
control strategies for both nonpoint and point sources for reducing those sources
of pollution. LC. § 39-3611.

Id. at 724-25. The method adopted by the Idaho State Police in its Standard Operating
Procedures is policy inasmuch as it establishes requirements, parameters, and guidance for police
officers performing breath testing.
6. The TJvJDL Implements and Interprets Existing Law. While DEQ argues the
TMDL implements the water quality standards, which constitute a rule as opposed
to a law, the TMDL actually implements and interprets the directives contained in
both the Clean Water Act, as well as the more specific Idaho Water Quality Act.
The central problem with DEQ's argument is the state water quality standards do
not provide all of the information or direction necessary for promulgating a
TMDL. While the water quality standards serve as a basis for the TMDL
calculations, the TMDL requires much more. Under the Idaho Water Quality Act,
not only must DEQ identify the pollutants and inventory point and nonpoint
sources of pollution, the agency must also analyze why current control strategies
are not effective and develop new pollution control strategies for point and
nonpoint sources of pollution. I.C. § 39-3611. In addition, the Idaho Water
Quality Act requires DEQ to allocate effluent limitations among point and
nonpoint sources of pollution and develop planning processes to monitor and
evaluate progress. Id. In making these types of decisions, DEQ is working far
outside the scope of the water quality standards alone and is both implementing
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law and creating policy. Thus, DEQ's argument that the TMDL implements a rule
as opposed to a law is unpersuasive.

Id. Unlike in Asarco, there is no colorable argument that the Idaho State Police are not
implementing and interpreting LC.§ 18-8004(4). The legislature required the ISP to adopt a
method that would act as a guarantor of admissibility in a criminal trial, and the ISP has
acknowledged that the SOPs are its attempt to do so. See IDAPA 11.03.01.014.03.
Further, the Court of Appeals acknowledged in Wanner v. State Dept. ofTransp., 150
Idaho 164 (2011 ), that hearings held per LC. § 18-8002A are agency action controlled by
IDAP A. It is difficult to understand how the hearings provided are agency action but the
methods and rules required are not agency action failing under the requirements of IDAP A.
Therefore, this Court must come to the same conclusion as the Supreme Court in Asarco:
In conclusion, the district court correctly determined the establishment of the
TMDL involved "rulemaking." Furthermore, because the TMDL is properly
considered a rule, it is invalid pursuant to the IAP A.
The IAPA provides, "[a] temporary or final rule adopted and becoming effective
after July 1, 1993, is voidable unless adopted in substantial compliance with the
requirements of this chapter." LC. § 67-5231. It is undisputed that DEQ did not
comply with formal rulemaking requirements. Rather than arguing it had
substantially complied with the rulemaking requirements, DEQ argued it did not
have to do so. Thus, the district court correctly held the TMDL is void for failure
to comply with state administrative law.

Asarco, 138 Idaho at 725. The ISP's SOPs are void. As such, no method exists and the ISP has
failed to comply with the legislature's requirements under LC.§ 18-8004(4). Though the Court
of Appeals has held that where the method is not complied with an expert may be called to
establish reliability, where no method exists at all, reliability cannot be established. State v.
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Healy, 151 Idaho 734, 73 7 (Ct.App.2011 ). This is both because the legislature has fixed the
admissibility requirements for breath tests and made them conditional on the existence of a
method, and because the Court cannot find reliability exists where the agency responsible for
establishing a method refuses to do so, ostensibly to take advantage of the fact that few
defendants can afford an expert and the ISP's expert will be able to convince any court to
introduce the breath test results.
This Corni should so hold and remand this case with instructions to exclude the breath
test results in this case.
IV.
A.

Introduction
The Magistrate Court erred in denying the defendant's motion to suppress her breath test

because a law providing for various penalties for relying on one's constitutional rights is invalid,
as is any consent provided after being warned of those penalties.
B.

Standard of Review
An appellate court exercises free review over questions of law. Button, 134 Idaho 814;

Powell, 130 Idaho at 125.
C. A valid consent cannot be produced after the Notice of Suspension for Failure of
Evidentiary Testing has been read to a citizen without the state first obtaining a warrant.
In Missouri v. McNeely, 133 S.Ct. 1552 (U.S.Mo. 2013), the Supreme Court of the
United States held that an officer's belief that a person is currently intoxicated and need to
conduct an evidentiary test before the alcohol in their system evaporates does not per se create
exigent circumstances that allow the officer to forego seeking a warrant.
- 27 -

FELICITY KATHLEEN HAYNES

41924

315 of 389

The state of Idaho, like the other forty-nine states, has adopted what is called an implied
consent law. McNeely, supra, at 1566-67. In Idaho, implied consent means that a person who has
accepted the privilege of operating a motor vehicle upon Idaho's highways, provided that
evidcntiary testing is administered by a peace officer with reasonable grounds for suspicion of
DUI, will physically consent to an evidentiary test. See State v. DeWitt, 145 Idaho 709, 712
(Ct.App.2008); I.C. § 18-8002(1 ). Implied consent is unrelated to and occurs after the warrant
required under the Fourth Amendment to the United States Constitution and Art. I§ 17 of the
Idaho Constitution. See State v. Woolery, 116 Idaho 368, 372-374 (1989). However, because it
was erroneously held by the Idaho Supreme Court that no warrant was required in a DUI case,
the warrant issue has long been overlooked. See id.
The text of Woolery will be reproduced below for the Court's edification:
As explained by the Wisconsin Supreme Court in State v. Zielke, 137 Wis.2d 39,
403 N.W.2d 427 (1987), "the implied consent law is an important weapon in the
battle against drunk driving in this state. Neither the law, its history nor common
sense allows this court to countenance its use as a shield by the defense to prevent
constitutionally obtained evidence from being admitted at trial." 403 N.W.2d 427,
434.
The South Dakota Supreme Court ruling in State v. Buckingham, 240 N.W.2d 84
(1976), that noncompliance with the implied consent statutes rendered the blood
sample and test results inadmissible in a driving while intoxicated manslaughter
prosecution, was overruled just one year later in State v. Hartman, 256 N.W.2d
131 (S.D .1977). The court explained:
The Buckingham decision was without the benefit of argument from the state on
the question of whether use of the "exclusionary rule" was necessary where there
is a violation of the implied consent statutes. Upon further consideration, this
court feels that it is necessary to modify the Buckingham decision .... Our
consideration of the implied consent statutes must be prefaced upon the United
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States Supreme Court's decision in Schmerber v. California [citations omitted in
quote] ... The exclusionary rule is a judicially created means of protecting the
rights of citizens under the Fourth Amendment and Art. VI,§ 11 of the South
Dakota Constitution as a deterrent to unlawful police conduct. However, evidence
obtained in violation of statutory rights is not inadmissible per se unless the
statutory rights are of constitutional proportions or there exists no other method of
deterring future violations of the rights which the legislature has granted to its
citizens.
Hartman, 256 N.W.2d 131, 134-135. In holding that the results of the blood test
were admissible, the court explained that despite the fact the legislature created
a specific right of a driver to refuse to submit to a test to determine the
alcohol content of his blood, failure to comply with the procedure as set forth
in the implied consent statutes does not require suppression of the test results
as long as the testing procedure complied with the driver's constitutional
rights. [emphasis added].
The Idaho Legislature has acknowledged a driver's physical ability to refuse to
submit to an evidentiary test, but it did not create a statutory right for a driver to
withdraw his previously given consent to an evidentiary test for concentration of
alcohol, drugs or other intoxicating substances. [emphasis in original].
Importantly, the pre-1983 statute, LC.§ 49-352, covering implied consent to
extract blood for a blood alcohol test, stated: "If such person having been placed
under arrest and having thereafter been requested to submit to such chemical test
refuses to submit to such chemical test the test shall not be given but the
department shall suspend his license or permit to drive .... " The 1984 legislature
repealed LC.§ 49-352, the legislative precursor of§ 18-8002, and adopted§ 188002 as a part of the new chapter 80 of title 18. In addition to maintaining the pre1983 implied consent language and the 1983 deletion of the language just
discussed, this enactment added a section making it clear that a driver does not
have the right to consult with an attorney before submitting to an evidentiary test.
The state submits that the elimination of the statutory provision that the test shall
not be given if it is refused, the continued use of the pre-1983 implied consent
language, the addition of a specific statutory provision making it very clear that a
driver does not have a right to consult with an attorney before submitting to the
evidentiary test, along with the statement of purpose enacted as a part of the 1983
Act, reflect the legislative "get tough" policy. This legislative "get tough" policy
did not include the creation of a statutory right for a driver to refuse to submit to
an evidentiary test requested by an officer who has reasonable cause to believe
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that such driver is under the influence.
The Oregon Supreme Court in State v. Newton, 636 P.2d 393 (1981), explained
that the concept of implied consent is a statutory fiction which, at first, appears to
be theoretically contradictory[:]
The contradiction disappears, however, when it is realized that the words
"consent" and "refusal" are not used as antonyms, because they are not used in the
same sense. "Consent" describes a legal act; "refusal" describes a physical reality.
By implying consent, the statute removes the right of a licensed driver to lawfully
refuse, but it cannot remove his or her physical power to refuse. As another court
put it:
The obvious reason for acquiescence in the refusal of such a test by a person who
as a matter of law is "deemed to have given his consent" is to avoid the violence
which would often attend forcible tests upon recalcitrant inebriates.
It is firmly established that a drunken driver has no right to resist or refuse
such a test [citations omitted in quote]. [emphasis added]. It is simply because
such a person has the physical power to make the test impractical, and dangerous
to himself and those charged with administering it, that it is excused upon an
indication of his unwillingness .... Bush v. Bright, 264 Cal.App.2d 788, 790, 792,
71 Cal.Rptr. 123 at 125 (1968) (original emphasis).
Thus refusal as contemplated by the statute is something other than withholding of
consent because consent is legally implied. It is a refusal to comply with the
consent which has already been given as a condition of a license to drive. The
purpose of a warning of license suspension following a refusal ... is to overcome
an unsanctioned refusal by threat instead of force. It is not to reinstate a right to
choice, but rather to nonforcibly enforce the driver's previous implied consent.
636 P.2d 393 at 397-398 (original emphasis). See also State v. Hoehne, 78
Or.App. 479, 717 P.2d 237 (1986); State v. Spencer, 305 Or. 59, 750 P.2d 147
(1988); Pears v. State, 672 P.2d 903 (Alaska App.1983), rev'd on other grounds,
698 P .2d 1198 (Alaska 1985); Wirz v. State, 577 P .2d 227 (Alaska 1978).
The Idaho Legislature has not created a statutory right to refuse to submit to an
cvidentiary test to determine a driver's blood alcohol level. It is difficult to believe
that the Idaho Legislature would provide an individual with the statutory right to
prevent the state from obtaining highly relevant evidence when a law enforcement
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officer has reasonable cause to believe that individual has committed a crimewhether it would be driving under the influence, vehicular manslaughter, sale of
controlled substances, or murder. If the driver's constitutional right to be free
from unreasonable searches and seizures is complied with, the state should
not be prevented from obtaining such relevant evidence as the alcohol
content of the driver's blood. [emphasis added].
To put it more succinctly, the Court found that:
[Un Schmerber,_ the United States Supreme Court recognized that
a warrantless seizure of the blood of a driver, as long as probable
cause exists and the withdrawal of I he blood is done in a
reasonable fashion, does comply with the provisions of the fourth
amendment.
Id. at 374. However, the Idaho Supreme Court was manifestly wrong in its interpretation of

Schmerber v. California, 384 U.S. 757 (1966) and has now been overruled by the United States
Supreme Court's ruling in McNeely. See McNeely, 133 S.Ct. at 1558-59. Therefore, a
warrantless evidentiary test in a DUI case is presumptively unconstitutional, and a person does
have the right to refuse to do the test unless and until a warrant has been secured or an exception
to the warrant requirement exists.
After Woolery, cases involving implied consent and the Fourth Amendment followed its
reasoning until Goerig v. State, 121 Idaho 26, 29 (Ct.App.1992) and State v. Nickerson, 132
Idaho 406 (Ct.App.1999). See State v. McCormack, 117 Idaho 1009 (1990); State v. Burris, 125
Idaho 289 (Ct.App.1994); Matter of McNeely, 119 Idaho 182 (Ct.App.1990). The Idaho Court of
Appeals in Nickerson misinterpreted Woolery as follows:
Nickerson's argument that his consent to the BAC at the police station was
involuntary is of no consequence because he had impliedly consented as a matter
of law. One who drives a motor vehicle on Idaho's highways is statutorily deemed
- 31 -

FELICITY KATHLEEN HAYNES

41924

319 of 389

to have consented to an evidentiary test for blood alcohol concentration. Idaho
Code§ 18-8002(1) provides that "[a]ny person who drives or is in actual physical
control of a motor vehicle in this state shall be deemed to have given his consent
to evidentiary testing for concentration of alcohol" if the test is administered at the
request of a peace officer having reasonable grounds to believe that the person has
been driving under the influence of intoxicants. By terms of this statute, anyone
who accepts the privilege of operating a motor vehicle upon Idaho's highways has
thereby consented in advance to submit to a BAC test. By implying consent, the
statute removes the right of a driver to refuse an evidentiary test. Hence, although
an individual has the physical ability to prevent a test, there is no legal right to
withdraw the statutorily implied consent.
132 Idaho at 410 citing Woolery, 116 Idaho at 372; Burris, 125 Idaho at 291; Goerig 121 Idaho at
29 (Ct.App.1992) ("By implying consent, the statute removes the right of a licensed driver to
refuse to take an evidentiary test; however, recognizing that some individuals may refuse to
comply with their previously given consent, the legislature provided an administrative process to
revoke those persons' licenses." citing Woolery, 116 Idaho at 373); McNeely, 119 Idaho at 187.
Nowhere in these opinions is there an explanation for how the Supreme Court in Woolery's
statement that no legal right exists to refuse an evidentiary test for alcohol in a DUI case and that
implied consent only dealt with the physical ability to refuse became confused for implied
consent itself taking away the legal right to refuse and a person having the physical ability to
refuse. Once the mistake was made, however, the courts cited it repeatedly until at last the
Supreme Court held it to be true in Halen v. State, 136 Idaho 829 (2002). Indeed, the Supreme
Cami of Idaho even cited to Nickerson as its only authority for the concept that implied consent
was consent to a Fourth Amendment search, sub silentio overruling its holding in Woolery. Id. at
833.

- 32 -
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However, the Supreme Court's holding is manifestly wrong. The state does not have the
power to require consent to a search in violation of the Constitution to use the road. Woolery, 116
Idaho at 372 quoting Hartman, 256 N.W.2d at 134-135. Certainly, it would be shocking that a
state legislature could do to drivers what it cannot do to prisoners. Hudson v. Palmer, 468 U.S.
517 (1984) ("We have repeatedly held that prisons are not beyond the reach of the Constitution.
No 'iron curtain' separates one from the other."). Rather than simply state that those who choose
to live in general population rather than solitary impliedly consent to random shakedowns, the
Court has held that prison regulations that inhibit rights are reviewed for their reasonableness.
Turner v. Safley, 482 U.S. 78, 84-85 (1987). Once the Fourth Amendment was applied to the
states in Mapp v. Ohio, 367 U.S. 643 (1961), one would imagine the states did not retain the
ability to simply force their citizens to give up its protections whenever they pleased. The
Court's holding would allow the state to vary the protections of the federal Constitution in a
manner that hardly seems fitting to something titled "federal." As the federal Supreme Court
stated in Virginia v. Moore, 553 U.S. 164 (2008) (footnote omitted) citing Atwater v. City of
Lago Vista, 532 U.S. 318 (2001), Payton v. New York, 445 U.S. 573, 583-584 (1980); Boydv.
United States, 116 U.S. 616, 624-627 (1886):
We are aware of no historical indication that those who ratified the Fourth
Amendment understood it as a redundant guarantee of whatever limits on search
and seizure legislatures might have enacted. The immediate object of the Fourth
Amendment was to prohibit the general warrants and writs of assistance that
English judges had employed against the colonists. That suggests, if anything,
that founding-era citizens were skeptical of using the rules for search and seizure
set by government actors as the index of reasonableness.

- 33 -
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Incorporating state-law arrest limitations into the Constitution would produce a
constitutional regime no less vague and unpredictable than the one we rejected in
Atwater. The constitutional standard would be only as easy to apply as the
underlying state law, and state law can be complicated indeed.

To the extent that the Supreme Court of Idaho has held that the state may force its citizens to
waive their federal constitutional rights to participate in something as universal as driving, it is
manifestly wrong. The Bill of Rights is a dead letter if the government it was designed to protect
its citizens from may simply waive it on a whim.

McNeely holds that it is not reasonable to search a driver's body for signs of intoxication
absent a warrant or when an exception to the warrant requirement applies. McNeely, 133 S.Ct. at
1558-59. Therefore, the Court has reviewed the reasonableness of the warrantless evidentiary
test in DUI cases and indicated that the Constitution requires more than probable cause and the
withdrawal of blood being done in a reasonable fashion. Cf Woolery, 116 Idaho at 374. The
Constitution requires a warrant.
Further, the state may not punish a citizen for exercising or standing on their
constitutional rights. Village of Willowbrook v. Olech, 528 U.S. 562, 564--65 (2000).
This Court must determine the validity of consent after a person has been read the Notice
of Suspension for Failure of Evidentiary Testing (otherwise known as the ALS form) as it was at
the time of this incident. This fom1 is read by Idaho police to defendants and states:
I have reasonable grounds to believe that you were driving or were
in physical control of a motor vehicle while under the influence of
- 34 -
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alcohol, drugs, or other intoxicating substances. You are required
by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or presence of drugs or other intoxicating
substances in your body. After submitting to the test(s) you may,
when practical, at your own expense, have additional test(s) made
by a person of your own choosing. You do not have the right to
talk to a lawyer before taking any evidentiary test( s) to determine
the alcohol concentration or presence of drugs or other intoxicating
substances in your body. [emphasis added].
The form goes on to list a litany of punishments that will result if a person refuses, including loss
of their driver's license and a fine. The obvious problem with this warning is that the law
requiring those tests is unconstitutional until the officer has secured a warrant or has a valid
exception to the warrant requirement. An officer may not threaten to do what he is not legally or
constitutionally authorized to do. Bumper v. North Carolina, 391 U.S. 543, 548-550 (1968);
State v. Smith, 144 Idaho 482, 488-89 (2007). The policeman's threat vitiates any consent. Id.
Article I Section 17 of the Idaho Constitution affords greater protection than the Fourth
Amendment to the United States Constitution based upon the long-standing jurisprudence of the
Idaho appellate courts, the uniqueness of the State of Idaho, and the uniqueness of the Idaho
Constitution. See State v. Guzman, 122 Idaho 981,995 (1992) (not the exclusionary rule, but the
constitutional provision itself impedes fact-finding function of Court- but this is a "price the
framers anticipated and were willing to pay"); State v. Thompson, 114 Idaho 746 (1988)
(Idahoans have a higher expectation of privacy in the home); State v. LePage, 102 Idaho 387
( 1981) (judicial integrity mandates exclusionary rule); State v. Rauch, 99 Idaho 586 (1978)
(admission of illegally seized evidence itself a violation of constitution); State v. Arregui, 44
- 35 -
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Idaho 43 (1927) (application of exclusionary rule in Idaho 34 years prior to Mapp v. Ohio, 367
U.S. 643 (1961)); State v. Cada, 129 Idaho 224 (Ct.App.1996) (Idahoans have higher expectation
of privacy in their land). Thus, the results of the breath test, because they were taken in violation
of Article I § 17, must be excluded at trial.
In this case, the defendant was read the ALS form without a warrant being secured.
Therefore, the consent given was invalid, and the results of the test should be suppressed. This
Court should reverse the denial of the Motion to Suppress the breath test and remand to allow the
defendant to withdraw her guilty plea.
CONCLUSION
The case before this Court requires it to determine how far the state may go in violating a
citizen's rights to prove a charge of Driving under the Influence. This Court should reverse the
lower Court's granting of the state's motion to continue, grant the defendant's motion to suppress
the stop (with or without reversing the state's motion to continue), reverse the conviction, and
dismiss this matter. If this Court does not do so, then it should reverse the lower Court's denial
of the Motion to Suppress the breath test, and/or the Motion in Limine, and remand for further
proceedings, including a requirement that the defendant be allowed to withdraw her plea. If the
Comi does not reverse those motions, then the Court should reverse the Motion for an Ex Parte
Judge and Ex Parte Hearing, and remand for further proceedings, including a requirement that the
defendant be allowed to withdraw her plea.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

)
)
)
)

FELICITY KATHLEEN HAYNES,

)
)
Defendant.
)
---------------

CASE NUMBER

CR-13-0003541
Misd

MOTION TO AUGMENT RECORD

COMES NOW the above named Appellant, by and through the Office of the Kootenai
County Public Defender, and hereby moves this honorable Court to augment the record by adding the
attached recording from the pretrial conference in CR-13-12769.
This motion is made pursuant to I.C.R. 54.11. The reason for the addition of this hearing is
to provide the Court with an example of the way in which defendant's are treated when they fail to
appear for hearings. In this particular hearing, the defendant did not appear at his pretrial conference.
His attorney indicated to the judge that he had been in contact with his attorney and was currently in
the military based in South Carolina and thus unable to attend the hearing. The state objected on the
grounds that the defense attorney had not discussed the issue of his non appearance previously with
her. The defendant's bond was forfeited and a warrant was issued.
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DATED this

_/_0__ day of October, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:
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DEPUTY PUBLIC DEFENDER

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this I/
day of October, 2013, served a true and
correct copy of the attached STIPULATION TO CORRECT TRANSCRIPT via interoffice mail
or as otherwise indicated upon the parties as follows:

X

Kootenai County Prosecuting Attorney
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000

X

Judge Christensen
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f['l:iIY OF KOOTENAJ/ss
BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208) 446-1800
Facsimile: (208) 446-1833
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IN THE DISTRICT COURT OF THE FIRST WDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

Plaintiff,
vs.
FELICITY KATHLEEN HAYNES,

Defendant.

)
)
)
)
)
)
)

Case No. CR-M13-3541
BRIEF IN OPPOSITION TO
MOTION TO AUGMENT
RECORD

)
)

COMES NOW the State, by and through Jim Reierson, Deputy Prosecuting Attorney,
and hereby submits its brief in opposition to the defendant's motion to augment record.
The Defendant is attempting to add to the record an excerpt from a proceeding on a case
completely separate and apart from this case. There is no authority in statutes, court rules, or
case law permitting augmentation from an unrelated matter in an unrelated case. Furthermore,
the record without the material from an unrelated matter is "sufficient for adequate appellate
review of the errors alleged regarding the proceedings below." State v. Morgan, 153 Idaho 618,
621, 228 P.3d 835, 838 (Ct. App. 2012) (quoting State v. Strand, 137 Idaho 457, 462, 50 P.3d
472,477 (2002)). The State therefore objects to the Defendant's motion to augment the record.
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DATED this _ _ day of _ _ _, 2013.
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Jay Logsdon, Deputy Public Defender
The Law Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
Plaintiff,
)
)
V.
)
FELICITY KATHLEEN HAYNES,
)
)
Defendant.
---------------STATE OF IDAHO,

CASE NUMBER

CR-13-0003541
Misd

SUPPLEMENTAL MATERIAL IN
SUPPORT OF MOTION TO AUGMENT
RECORD

COMES NOW the above named Appellant, by and through the Office of the Kootenai
County Public Defender, and hereby submits the following supplemental material in support of her
Motion to Augment.
The Idaho Supreme Court recently decided State v. Brunet, No. 39550 (Idaho 2013)
(attached). The case involved deciding whether material requested by a defendant in a criminal case
was relevant to his appeal. The Court determined it was not, as the defendant apparently had no idea
what the content of the hearings he was requesting was or how it might help him.
This case has nothing in common with Brunet. The defendant is requesting the material to
give this Court a frame of reference for determining what passes for "good cause" in the Magistrate
Court of Kootenai County when the requesting party is the state as compared to the defendant. Thus,
the requirement set out by the Supreme Court, that there be a colorable need for the augmentation,
has been met.
The state filed a brief in opposition on November 8, 2013, arguing that there is no rule
SUPPLEMENTAL MATERIAL IN SUPPORT OF
MOTION TO AUGMENT RECORD
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allowing for augmentation with material from a separate case. The state's objection appears to be
based on an inaccurate reading of the rule and the law. I.C.R. 54.11 simply refers to the Idaho
Appellate Rules on augmentation, which consists largely ofl.A.R. 30. That rule states:

(a) Any party may move the Supreme Court to augment or delete from the settled
reporter's transcript or clerk's or agency's record. Such a motion shall be
accompanied by a statement setting forth the specific grounds for the request and
attaching a copy of any document sought to be augmented to the original motion
and to two copies of the motion which document must have a legible filing stamp
of the clerk indicating the date of its filing, or the moving party must establish by
citation to the record or transcript that the document was presented to the district
court.

No ambiguity exists within the rule. Clearly, a party make seek to augment the record with any
document.
The defendant admits that a transcript of the hearing the defendant seeks to have augmented
would be desirable, and so requests that the Court order a transcript be made of the recording per
I.A.R. 30. The recording is a copy of one kept by the Kootenai County Court Records Department,
and once the Court enters an order that a transcript be made, a copy of that order will be sent to the
Kootenai County Recorder's office.

DATED this_/_·

_J__ day ofNovember, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
/
BY:

h,~/2_
~s~

DEPUTY PUBLIC DEFENDER
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IN THE SUPREME COURT OF THE STATE OF IDAHO
Docket No. 39550
)
)
)
)
)
)
)
)
)
.)

STATE OF IDAHO,
Plaintiff-Respondent,
v.

JOSE ESTEBAN BRUNET,
Defendant-Appellant.

_________________

Boise, August 2013 Term
2013 Opinion No. 108
Filed: November 13, 2013
Stephen W. Kenyon, Clerk

Appeal from the District Court of the Fourth Judicial District, State of Idaho, Ada
County. Hon. Patrick H. Owen, District Judge.
The order of the district court is affirmed.
Sara B. Thomas, Idaho State Appellate Public Defender's Office, Boise, for
appellant. Shawn F. Wilkerson Deputy Appellate Public Defender argued.
Hon. Lawrence G. Wasden, Idaho Attorney General, Boise, for respondent. Mark
W. Olson, Deputy Attorney General argued.

BURDICK, Chief Justice
Jose Esteban Brunet appealed the Ada County district court's order relinquishing
jurisdiction and denying his oral motion requesting leniency pursuant to Rule 35 of the Idaho
Criminal Rules. Appellant also argued that this Court's order denying his motion to augment the
appellate record violated his constitutional rights to due process and equal protection, and would
deny him effective assistance of counsel on appeal. We affirm the district court's order and hold
that Brunet failed to show that the denial of his motion to augment the appellate record with
additional transcripts violated his constitutional rights.

I. FACTUAL AND PROCEDURAL BACKGROUND
On March 18, 2010, Brunet was at the victim's home drinking and smoking marijuana
while already under the influence of prescription muscle relaxers. When the victim left the room,
Brunet noticed the victim's checkbook and took two checks from it. Brunet later forged both
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checks, which were eventually cashed for $300.00 each. During an investigation, Brunet
admitted to police that he stole and forged the checks and then shared in the proceeds.
The Ada County Prosecuting Attorney charged Brunet with grand theft and forgery. At a
hearing on November 12, 2010, Brunet pleaded guilty to grand theft, and the State dismissed the
forgery charge pursuant to a plea agreement. On December 23, 2010, the district court sentenced
Brunet to an aggregate term of five years, with the first two years fixed; however, the court
suspended the sentence and placed Brunet on probation for five years. The court incorporated
probation into Brunet's sentence specifically to provide him with "some tools and some
resources" to effect personal change in light of his difficult upbringing.
Approximately three months after being placed on probation, Brunet was cited for petit
theft. In April of 2011, Brunet was charged with a total of seven probation violations. On May
13, 2011, Brunet admitted to three of the charges and, in exchange, the remaining four were
dismissed. Specifically, Brunet admitted to violating his probation by committing the crime of
petit theft, failing to notify his supervising officer of that charge, and failing to make himself
available for supervision and program participation as instructed by his supervising officer. On
May 20, 2011, the district court revoked Brunet's probation and imposed his sentence, but
retained jurisdiction.
On December 23, 2011, exactly one year from the date of the original sentencing, the
district court held a retained jurisdiction review hearing. There, the district court reviewed what
it regarded as a "very negative rider report," which recommended that the court relinquish
jurisdiction. The court noted at the hearing that Brunet had not completed any of his
programming while on the rider. In preparation for the hearing, the judge reviewed the report
from the institution, his own notes from the prior sentencing hearings, and some of the original
Presentence Investigation (PSI) materials. At the conclusion of the rider review hearing, the
district court relinquished jurisdiction. The court also denied Brunet's oral Rule 35 motion for
leniency made during that review hearing and instead ordered that the defendant serve the
sentence originally imposed by the May 25, 2011 Judgment and Conviction.
Brunet filed a timely appeal of the district court's order on January 4, 2012. On March 8,
2012, the clerk filed a Certificate of Service for the appellate record. Brunet' s brief was
originally due to the Court by May 29, 2012. On that date, Brunet filed an extension, and an
extended deadline for submission of his brief was set for July 3, 2012. On that second due date,
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Brunet again did not file his brief. Instead, he moved to suspend the briefing schedule and
augment the record with two as-yet unprepared transcripts of hearings associated with his
underlying grand theft conviction. Specifically, Brunet requested transcripts of his November 12,
20 l 0 plea hearing and his December 23, 20 l 0 sentencing hearing. This motion, which was filed
nearly six months after his appeal was filed, requested that these transcripts be prepared at public
expense. The State objected to the motion on July 10, 2012, and this Court denied the motion on
July 13, 2012. At that time, this Court again extended the deadline for the submission of Brunet's
brief, this time to August 17, 2012. Brunet complied with the new deadline.

II. ISSUES ON APPEAL
1. Whether the Idaho Supreme Court violated Brunet's constitutional rights when it denied
his motion to augment the appellate record.
2. Whether the district court abused its discretion when it relinquished jurisdiction.
3. Whether the district court abused its discretion when it denied Brunet's oral I.C.R. Rule
35 motion requesting leniency.

III. ANALYSIS
A. The Idaho Supreme Court did not violate Brunet's constitutional rights when it denied
his motion to augment the appellate record.

Brunet argued on appeal that by failing to provide him with free copies of the requested
transcripts, this Court denied his rights to due process of law and equal protection guaranteed by
both the Idaho Constitution and the United States Constitution, which further denied him
effective assistance of counsel on appeal. The State argued that Brunet failed to show that the
record on appeal was not sufficient. We agree.
1. This Court did not deny Brunet due process of law or equal protection by refusing to
order that transcripts be created at public expense for incorporation into the record on
appeal.
As stated by this Court in State v. Strand:
Both equal protection and due process emphasize the central aim of our
entire judicial system-all people charged with crime must, so far as the law is
concerned, stand on an equality before the bar of justice in every American court.
The State is not required, however, to purchase a stenographer's transcript in
every case in which a defendant cannot buy one, nor is the State required to
provide a transcript of all proceedings held below. The fact that an appellant with
funds may choose to waste his money by unnecessarily including in the record all
of the transcripts does not mean that the State must waste its funds by providing
what is unnecessary for adequate appellate review. The State is only required to
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provide an indigent defendant a record on appeal that is sufficient for adequate
appellate review of the errors alleged regarding the proceedings below.
137 Idaho 457, 462, 50 P.3d 472,477 (2002) (internal quotations and citations omitted).
When an indigent defendant requests that transcripts be created and incorporated into a
record on appeal, the grounds of the appeal must make out a colorable need for the additional
transcripts. Mayer v. City of Chicago, 404 U.S. 189, 195 (1971). In "legal usage, the word
'color,' as in 'color of authority,' 'color of law,' 'color of office,' 'color of title,' and 'colorable,'
suggests a kind of holding out and means 'appearance, semblance, or simulacrum,' but not
necessarily the reality." Adickes v. S. H Kress & Co., 398 U.S. 144, 211 (1970) (Brennan, J.
concurring in part and dissenting in part). For example, "[w ]hat is color of title is matter of law,
and when the facts exhibiting the title are shown, the court will determine whether they amount
to color of title. But good faith in the party in claiming under such color, is purely a question of
fact, to be found and settled as other facts in the cause." Wright v. Mattison, 59 U.S. 50, 59
( 1855). Like color of title, colorable need is a matter of law determined by the court based upon
the facts exhibited. Brunet argued for the inclusion of the transcripts in order to provide a
complete record; however, at no point did Brunet assert that the requested transcripts contained
specific information relevant to his appeal. To the contrary, Brunet hypothesized that the lack of
these transcripts could prevent him from determining whether there were additional issues to
raise, or whether there was factual information contained in the transcripts that might relate to his
arguments. Brunet essentially articulated a desire to procure the transcripts to then search the
transcripts for a reason to request and incorporate the transcripts in the first place. In layman's
terms, Brunet hoped to engage in a "fishing expedition'' at taxpayer expense. Mere speculation or
hope that something exists does not amount to the appearance or semblance of specific
information necessary to establish a colorable need.
Brunet requested transcripts of his original plea hearing and his original sentencing, but
he failed to demonstrate a colorable need for those requested transcripts in light of the contents
of the existing record on appeal. The minutes of the original plea hearing show that Brunet
pleaded guilty to the charge of grand theft, pursuant to a plea agreement, and the State dismissed
a forgery charge. The PSI report prepared prior to sentencing, which Brunet did not object to at
sentencing, recommended a ten-year sentence, with two years fixed. Under the terms of Brunet's
plea agreement, as shown on the written Plea Agreement Advisory, the State agreed to
recommend an eight-year sentence, with two years fixed but suspended. Brunet's attorney
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acknowledged and signed the State's recommendation on the plea advisory. Notwithstanding the
ten years recommended by the PSI, or the eight years recommended by the State as
acknowledged by both Brunet and his attorney, the district court judge imposed a lighter
sentence of five years, with two years fixed. The judge then suspended Brunet's sentence and
placed him on probation. Minutes for both of these hearings are part of the record on appeal and
these minutes indicate that Brunet did not object to anything presented at either hearing. In
addition, subsequent to those hearings, Brunet did not file a timely appeal of his lighter-thanrecommended sentence.

It took less than three months for Brunet to violate his probation. After Brunet admitted
to multiple probation violations, the district court revoked his probation, imposed his sentence,
recommended a rider program, and retained jurisdiction. Brunet was advised of his right to
appeal, and again, he elected not to do so.
Following Brunet's dismal performance on his rider at the North Idaho Correctional
Institution (NICI), the district court held a review hearing on December 23, 2011. In preparation
for the hearing, the district court "reviewed the report from [NICI,] ... notes from the prior
sentencings[,] ... and ... some of the original PSI materials." At the conclusion of the hearing, the
court denied Brunet's l.C.R. Rule 35 motion and relinquished jurisdiction.
In examining the reasonableness of a sentence, this Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on the objectives of
criminal punishment. State v. Pierce, l 50 Idaho 1, 5, 244 P .3d 145, 149 (2010). The report from
NICI and the original PSI materials are part of the appellate record, as well as minutes and orders
from the prior sentencing hearings. Therefore, the entire record available to the trial court at
sentencing is contained within the record on appeal.
Brunet's oral Rule 35 motion made at the review hearing was a motion for leniency and
did not offer any new information (as discussed in Section C. below). As such, this Court's
review of the Rule 35 motion would be identical to this Court's review of the sentence originally
imposed. "If it was an abuse of discretion to impose the original sentence, then it was an abuse
of discretion to deny the Rule 35 motion. Conversely, if it was not an abuse of discretion to
impose the original sentence, it was not an abuse of discretion to deny the Rule 35 motion."

State v. Strand, 137 Idaho 457, 463, 50 P.3d 472, 478 (2002). Neither of Brunet's first two
sentences was appealed. The record on appeal includes the court materials reviewed by the
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district court, the minutes from the original plea hearing, the signed Guilty Plea Advisory, and
the minutes and subsequent order from the original sentencing hearing. The State is only
required to provide an indigent defendant a record on appeal that is sufficient for adequate
appellate review of the errors alleged in the proceeding below. Id. at 477. The record here is
sufficient.
Therefore, Brunet has failed to demonstrate that he was denied due process or equal
protection by this Court's refusal to order the creation of transcripts at taxpayer expense in order
to augment the record on appeal.
2. Brunet did not show that the requested transcripts were necessary for counsel to
provide effective assistance regarding the issues raised in his appeal.
Brunet also argued that this Court's refusal to order the creation of the requested
transcripts for incorporation into the record denied him due process by prospectively denying
him effective assistance of counsel.
The right to counsel in criminal actions brought by the state of Idaho is
guaranteed by the Sixth Amendment to the United States Constitution and Article
1, Section 13 of the Idaho State Constitution. To warrant reversal on grounds of
ineffective assistance of counsel, a criminal defendant must first show that
counsel's performance was objectively deficient and, second, that the deficiency
prejudiced the defendant's case.

McKay v. State, 148 Idaho 567, 570, 225 P.3d 700, 703 (2010) (internal quotations and citations
omitted). Brunet failed to demonstrate how his counsel's performance fell below an objective
standard of reasonableness without the requested transcripts. Here, the entire record available to
the trial court at sentencing is contained within the record on appeal. This record meets Brunet's
right to a record sufficient to afford adequate and effective appellate review.

B. The district court did not abuse its discretion when it relinquished jurisdiction.
Brunet argued that the district court abused its discretion when it relinquished jurisdiction
because the court failed to exercise reason or base its decision on the appropriate legal standards.
The State argued that the district court properly considered several relevant factors to arrive at its
decision.
The Legislature has explicitly provided that the decision whether to retain
jurisdiction and place the defendant on probation or relinquish jurisdiction to the
Department of Corrections is a matter of discretion. J.C.§ 19-2601(4). Thus, we
review a decision to relinquish jurisdiction for abuse of discretion. A court
properly exercises its discretion when it (1) correctly perceives the issue to be one
of discretion, (2) acts within the outer boundaries of its discretion and consistently

6
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with the legal standards applicable to the specific choices available to it, and (3)
reaches its decision by an exercise of reason.

State v. Latneau, 154 Idaho 165, _ , 296 P.3d 371, 372 (2013) (internal citation omitted).
Here, the district court initially suspended Brunet's sentence and placed him on
probation. Brunet violated his probation a short time later. The district court then imposed
Brunet's sentence, but retained jurisdiction and recommended a rider, which the Idaho
Department of Corrections implemented. Brunet performed poorly on his rider and NICI
recommended that the district court relinquish jurisdiction. "Refusal to retain jurisdiction will not
be deemed a 'clear abuse of discretion' if the trial court has sufficient information to determine
that a suspended sentence and probation would be inappropriate under [LC. § 19-2521 ]." State v.

Statton, 136 Idaho 135, 137, 30 P.3d 290, 292 (2001) (alteration in the original). The district
court reviewed several relevant factors, including Brunet's lengthy criminal history, his failed
stint on probation, his poor rider performance, and the mitigating factors related to his childhood
that were noted in the PSI. The collective weight of this information was more than sufficient for
the district court to determine that Brunet was not a good candidate for any sentencing
alternatives, and thus amounted to a reasonable basis for relinquishing jurisdiction. Based upon
the procedural history and the facts taken into consideration by the district court, Brunet failed to
establish that the district court abused its discretion when it relinquished jurisdiction.
C. The district court did not abuse its discretion when it denied Brunet's oral I.C.R. Rule
35 motion to reduce his original sentence.

Brunet argued that his five-year sentence, with two years fixed, was unduly harsh when
viewed in light of the mitigating factors present in this matter. The bulk of the mitigating factors
Brunet cited were contained in the PSI report, with the only new addition being his realization
that he may have benefited from enrolling in a rehabilitation program.
Rule 35 of the Idaho Criminal Rules addresses the correction or reduction of a sentence,
and states in part:
The court may reduce a sentence within 120 days after the filing of a judgment of
conviction or within 120 days after the court releases retained jurisdiction. The
court may also reduce a sentence upon revocation of probation or upon motion
made within fourteen (14) days after the filing of the order revoking probation.
Motions to correct or modify sentences under this rule must be filed within 120
days of the entry of the judgment imposing sentence or order releasing retained
jurisdiction and shall be considered and determined by the court without the
admission of additional testimony and without oral argument, unless otherwise
ordered by the court in its discretion.
7
FELICITY KATHLEEN HAYNES

41924

339 of 389

I.C.R. Rule 35(b).
In applying Rule 35, this Court has noted:
Rule 35 does not function as an appeal of a sentence. Instead, it is a narrow rule
allowing a trial court to correct an illegal sentence (at any time) or to correct a
sentence imposed in an illegal manner (within 120 days). If a sentence is within
the statutory limits, a motion for reduction of sentence under Rule 35 is a plea for
leniency, and we review the denial of the motion for an abuse of discretion.
When presenting a Rule 35 motion, the defendant must show that the sentence is
excessive in light of new or additional information subsequently provided to the
district court in support of the Rule 35 motion. An appeal from the denial of a
Rule 35 motion cannot be used as a vehicle to review the underlying sentence
absent the presentation of new information.

State v. Huffman, 144 Idaho 201, 203, 159 P .3d 838, 840 (2007) (internal citations omitted).
During the review hearing, Brunet made an oral Rule 35 motion for leniency. Brunet
asked the court to consider "scaling back the fixed time ... and to consider placing him .. .in the
Ada County Jail, as opposed to the Department of Corrections." Brunet simply offered the
following opinion to support his request:
The reason that [Brunet] feels that [Ada County Jail] would be a good alternative
is because [Brunet] has heard about the ABC class there, and that is something
that he is interested in. So despite his past performance, or lack thereof, he does
have the idea that he would like to try and participate in rehabilitative
programming and try to improve his lot in life, so we ask the court to consider
that as an alternative to the State's suggestions.
Brunet' s opinion about programming does not constitute "new information" such as
would be sufficient basis for a Rule 35 motion. Still, the district court fully understood and took
into account Brunet's new opinion toward rehabilitative programming when considering his Rule
35 motion. In making its decision, the district court stated:
I'm going to decline your invitation [from] your counsel to put you in jail,
because if I did that, there would be an expectation that at some shorter period of
time you would be put back on the street, and I can't have any confidence that
you are going to do the lesser programming that would be made available to you
in the jail than the programming, really, that you needed that you turned your
head against at the institution. At the end of the day, Mr. Brunet, you haven't
given me much to work with. I know this is not the result that you wanted. You
haven't done the things that I wanted, so there are two sides at this point. I'm
going to follow the recommendation of the Department. I'm going to relinquish
jurisdiction. I will have you serve the balance of the sentence. There are other
programming options that will be made available to you through the Department
of Corrections. You can apply for participation in the CAPP program. You can
apply for Therapeutic Community. You can apply for all that programming, but if
8
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you don't have a better idea out there, a better attitude about it, Mr. Brunet, they
are not going to do it for you.
Because Brunet did not offer any new information in support of his Rule 35 motion, the
district court was not required to review his underlying sentence. Therefore, Brunet failed to
show that the district court abused its discretion in refusing to grant his motion for leniency.
IV. CONCLUSION

We hold that Brunet's constitutional rights were not violated by the denial of his request
to augment the record. We affirm the district court's order denying Brunet's I.C.R. Rule 35
motion for leniency and relinquishing jurisdiction.
Justices EISMANN, J. JONES, W. JONES and HORTON, CONCUR.

9

FELICITY KATHLEEN HAYNES

41924

341 of 389

Log of lK-COURTROOMl c

1

Page 1 of 2

/25/2013

Description CR 2013-3541 Haynes, Felicity Kathleen 20131125 Motion to Augment
Judge Rich Christensen
Clerk Kathy Booth
Court Reporter Julie Foland

Location

D

Speaker

ime

Note

03:02:41 PM J

Calls case. PA Studor, DA Marshall present for hearing on
defendant's motion to augment the record.

03:03:06 PM

DA

Ready - the court has the transcript of the proceedings and
specifically the motion to suppress. There was a motion to
continue granted that was at the request of the state - the officer
was unavailable. The reason given was that the officer was
babysitting. There was no subpoena served. The state moved to
continue. The court granted the motion to continue. Mr. Logsden
requests to augment the record with a totally unrelated case
where the lower court denied the motion to continue submitted
by the defense for similar issues. Mr. Logsden requests CR
2013-12769 - the circumstances were that defendant was unable
to appear. The court is well aware that in magistrate court there
is no transcript of the proceeding. There are only the notes.
These are not word for word as the court is doing today. In this
case defendant FTA at the PTC and the excuse was given that
defendant was deployed to North Carolina and was unable to
appear until June 2014. The court denied the request and a
warrant was issued. If the court prefers that DA augment with a
transcript rather than the recording we can do that.

PA

This is one of the more bizarre things I've heard of. He wants the
court to listen to an unrelated case, unrelated proceeding etc. A
transcript is required, that can be corrected but it is required.
Idaho Appellate record 30(a) says documents only, no
recordings. ICR 54.8 talks about audio recordings from
trials/hearings. This could not be less related. I suggest that.you
should not accept this as it is unrelated. PTC is a mandatory
appearance of a defendant. A motion to suppress can be
vacated at the request of defense and reset. The state doesn't
have the option. It's not evenly remotely persuasive as he's
picked one appearance and asked that court to extrapolate that
this is the way defendants are treated in Kootenai County. The
other judges in Kootenai County, other than Judge Peterson,
have heard and denied this. I think that you will find that this is
frivolous appeal. This particular recording is not relevant.

03:07:56 PM
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1

Page 2 of2

/25/2013

DA

What the state is getting confused about is that we're dealing
with the facts to be considered on appeal. One of the issues is
what would be considered good cause for a motion to continue
and how that's judged in the Magistrate Division. In this case the
officer was babysitting and unavailable and what Mr. Logsden is
trying to point out is an example of a defendant's motion to
continue vs the state's motion is either granted or denied.

J

The court reviewed the file, briefs and Rule 30 re:
argumentation. Although Rule 30 doesn't, by it's direct language,
limit what is augmented. MOTION DENIED Even if Rule 30
allows augmentation it doesn't appear to be relevant for appeal
and defense motion is denied. PA TO PREPARE ORDER.

03:12:20 PM

03:13:54 PM

03:15:18 PM
03:15:18 PM

End
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I
BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
(208) 446-1800
Telephone:
(208) 446-1833
Facsimile:

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STAIB OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CR-M13-3541

STATE OF IDAHO,
Plaintiff,
vs.

ORDER
FELICITY K. HAYNES,
Defendant.

The above matters came on for a hearing before the Honorable RICH CHRISTENSEN,
Judge, on the 25th day of November, 2013. The State was represented by JOSHUA STUDOR,
Deputy Prosecuting Attorney, for Kootenai County, Idaho. The defendant was not present, but
defense counsel, MEGAN MARSHAL was. After argument from all parties, the Court enters its
order as follows:
IT IS HEREBY ORDERED that the defendant's Motion to Augment is denied.
ENTEREDthis

4tll dayoh:;~13.
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I hereby certify that on the
day of~ 3 copies of the foregoing
document(s) were mailed, postage prepaid, or sent by facsimile or inter office mail to:

=+=.~
----

---___
____
____
____
____
____

----

---____

Deputy Prosecuting Attorney for Kootenai County FAX 208-446-1833
Defense Counsel Kootenai County Public Defender FAX 208- 446-1701
Defense Counsel FAX
------------Defendant_ _ _ _ _ _ _ _ _ _ _ _ __
Kootenai County Sheriffs Department FAX 208-446-1407
Idaho Probation & Parole -Distl@idoc.idaho.gov
Idaho Department of Correction FAX 208-327-7445
CCD Sentencing Team - - CCDSentencingTeam@idoc.idaho.gov
Idaho Department of Transportation FAX 208-334-8739
Community Service Interoffice Mail or FAX 208-446-1193
Auditor Interoffice Mail or FAX 208-446-1662
BCI (Bureau of Criminal Investigation) FAX 208-884-7193
Kootenai County Law Library/Transcription FAX 208-446-1187
Central Records CentralRecords@idoc.idaho.gov
Idaho State Industrial Co
ission, FAX: 208-334-514 5
Kootenai County Jail ~~~==.:..=

--
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STATEMENT OF THE CASE
Felicity Kathleen Haynes, the Defendant-Appellant ("the Defendant"), appeals a
conditional guilty plea made under Idaho Criminal Rule ("I.C.R.") 11. The Defendant pleaded
guilty to driving under the influence of alcohol in violation ofldaho Code ("LC.") § 18-8004. At
a motion to suppress hearing, the State's requested a continuance due to it witness (an officer)
being unavailable because of unforeseen circumstances. The Court granted the continuance, and
the motion to suppress, as well as a host of other motions, were argued about six weeks later.
The Defendant moved to suppress the results of a breath test on the basis that under

McNeely the Defendant couid not give valid consent to a warrantless evidentiary breath test. The
Court denied that motion, finding that the Defendant's consent was valid. In a motion in limine
the Defendant moved to exclude the breath test results because the Standard Operating
Procedures ("SOPs") governing the administration of breath tests were improperly adopted and
did not yield accurate results. The Court denied that motion relying on a recent Idaho Court of
Appeals case, State v. Besaw. The Defendant also made a motion to have an ex parte hearing in
front of an ex parte judge to request funds. The Court also denied this motion. The Defendant
now appeals.
STATEMENT OF THE FACTS
On June 4, 2013, a pretrial conference was held on this case, there were also various
motions before the court on that date. Tr. p. 1, L. 7. The State requested a continuance for
reasons including the unavailability of the testifying officer, due to a child care issue. Tr. p. 2, L.

1 of 13
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8; p. 3, L 8. The Defendant objected to the continuance, arguing that granting the continuance
would "impune the neutrality of the Court," and that "the State has [not] provided any lawful
reason for their witness not being here." Tr. p. 4, L. 12; p. 5, L. 8. The Court granted the
continuance stating,
I'm going to accept that Trooper Keys had some emergency come up where he
just honestly couldn't make it here .... And so I think that's good cause for
continuing . . . to give both sides a chance to have their actual witnesses here ....
[I]f [the Defendant] thinks there's a good faith basis for bringing [the motion] and
he thinks he's entitled to be heard, the only way we're gonna [sic] be able to hear
that is if I continue the case.
Tr. p. 6, L 13.
A subsequent hearing was held on July 18, 2013. Tr. p. 12, L. 1. The Defendant's
motion to suppress, motion in limine, and motion for an ex parte judge were argued. Tr. p. 12,
L. 24. First the court exercised its discretion and denied the motion for an ex parte judge to hear

a request for funds. Tr. p. 16, L. 10. The Court found that there was not a sufficient showing to
require the appointment of another judge, that the Defendant has not made a showing that it
attempted to utilize other available resources (including the Public Defender's budget), and that a
request of this sort would not necessarily require the Defendant to disclose its theories. Tr. p. 15,

L.5, 11,20;p. 16,L.3.
The Defendant's motion to suppress was two prong; first, challenging the basis of the
stop (not before this Court on appeal), and second, arguing the breath test should be suppressed
because the Defendant did not give vaiid consent to testing. Tr. p. 16, L. 21. Trooper Keys, who
was unavailable at the June 4th hearing, testified (The Trooper's testimony addressed the basis
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for the initial stop of the Defendant's vehicle, which is not being appealed). Tr. p. 20, L. 2; p. 19,
L 3. The Defendant conceded that she gave consented to the breath test, and the State stipulated
thatfact. Tr. p. 17, L. 12; p. 18, L. 18. It was also stipulated that the officer played the audio
version of the ALS advisory statement. Tr. p. 18, L 13. The written ALS advisory was admitted
into evidence. 1 Tr. p. 18, L 22. The Defendant argued that the language of the ALS invalidated
the Defendant's consent to breath testing. Defendant's Amended Memorandum in Support of
Motion to Suppress, p. 9. The Court denied that motion as well. Tr. p. 40, L. 40; p. 41, L. 14.
The Court reasoned that McNeely was not so broad as to invalidate implied consent laws, thus
the ALS advisory accurately stated Idaho law concerning consent and refusal and did not
invalidate consent. Tr. p. 40, L. 22; p. 41, L. 10. The Court concluded that after hearing the ALS
advisory the Defendant has an option to give valid consent to the breath test. Tr. p. 40, L. 8.
Finally, the Court denied the Defendant's motion in limine regarding the SOPs accuracy
and how they were promulgated. Tr. p. 44 L. 16. The Court relied on Besaw as controlling
precedent, and found that the SOPs (including recent changes) render accurate results. Tr. p. 42,

L. 19.
ISSUES PRESENTED

I.

DID THE MAGISTRATE COURT ERR BY GRANTING A CONTINUANCE WHEN
THE STATE'S WITNESS WAS UNAVAILABLE DUE TO UNFORESEEN
CIRCUMSTANCES?

1 The written ALS is identical to the audio ALS with the exception that the written ALS states "I have reasonable
grounds to believe ... " whereas the audio ALS states, "The officer before you has reasonable grounds to believe ... "
Tr. p. 17 L. 23.
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II.

DID THE MAGISTRATE BY DENYING A MOTION FOR AN EX PARTE JUDGE
TO HEAR AN EX PARTE MOTION CONCERNING FUNDS REQUESTS WHEN IT
IS WITHIN THE DISCRETION OF THE MAGISTRATE TO MAKE SUCH
DETERMINATIONS?

III.

DID THE MAGISTRATE ERR BY FOLLOWING PRECEDENT CONCERNING THE
RELIABILITY OF THE STANDARD OPERATING PROCEDURES AND THE
MANNER IN WHICH THEY WERE ADOPTED?

IV.

DID THE MAGISTRATE ERR BY DENYING THE MOTION TO SUPPRESS ON
THE BASIS THAT THE DEFENDANT GAVE VALID CONSENT FOR THE
BREATH TEST, THUS SATISFYING THEWARRANTLESS REQUIREMENT FOR
SEARCHES?
ARGUMENT

I.

THE MAGISTRATE COURT DID NOT ERR IN GRANTING A CONTINUANCE
DUE TO UNAVAILABILITY OF THE TESTIFYING OFFICER AT A MOTION TO
SUPPRESS HEARING.
A. Standard of Review
"The granting or denial of a motion for a continuance is vested in the sound discretion of

the trial court and will not be disturbed on appeal unless there has been a clear abuse of
discretion." State v. Saunders, 124 Idaho 334, 336-37, 859 P.2d 370, 372-73 (Ct.App.1993)
(citing State v. Richardson, 95 Idaho 446,511 P.2d 263 (1973)); See also State v. Tapia, 127
Idaho 249,255, 899 P.2d 959, 965 (1995). In addition, unless it can be shown that the
substantial rights of the defendant have been prejudiced, granting or denying a motion to
continue will not be an abuse of discretion. Saunders, 124 Idaho at 337, 859 P.2d at 373; see also
State v. Wood, 132 Idaho 88, 106, 967 P.2d 702, 720 (1998); State v. Cagle, 126 Idaho 794, 797,
891 P.2d 1054, 1057 (Ct.App.1995).
Abuse of discretion is determined by a three point analysis: "(1) whether the [trial] court

RESPONDENT'S BRIEF
FELICITY KATHLEEN HAYNES

4 of 13
41924

352 of 389

correctly perceived the issue as one of discretion; (2) whether the court acted within the outer
boundaries of its discretion and consistently within the applicable legal standards; and (3)
whether the court reached its decision by an exercise of reason." State v. Shackelford, 150 Idaho
355,363,247 P.3d 582, 590 (2010).
B. The Trial court did not err in granting the motion to continue.
Continuances of trial may be granted for cause. LC. §19-1901. Unavailability of a
witness may constitute proper cause for a continuance. See State v. Miller, 133 Idaho 454, 998
P.2d 680 (1999); State v. Hudson, 927 P.2d 451, 129 Idaho 478 (1996); State v. Wheeler, 932
P.2d 363, 129 Idaho 735 (1997). The proper role of the trial court in evaluating a motion to
continue requires weighing competing interests of the State and the Defendant. State v. Ransom,
124 Idaho 703, 707, 864 P.2d 149, 153 (1993). The weighing process "reflects the fact that the
district court perceived the issue as one of discretion and the record demonstrates that it acted
within the boundaries of that discretion." Miller, 133 Idaho at 458, 998 P.2d at 684; see also

Ransom, 124 Idaho at 707, 864 P.2d at 153. Such factors that may be considered in weighing the
interests include whether the parties were otherwise prepared, overall fairness in the proceedings,
speedy trial considerations, inconvenience (to a lesser extent), and most importantly prejudice to
the parties. See Miller, 133 Idaho at 458, 998 P.2d at 684.
Here, similar to Miller, the trial court properly weighed the interest of the State and the
Defendant. Tue court recognized that the continuance would not be preferred by the Defendant,
as it stated, "[The charges] are hanging over your head, they're pending, you wanna [sic] get
some answers one way or the other so you can move on. I understand that, believe me. I don't
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like granting continuances." Tr. p. 6, L. 2. The trial court also recognized the prejudice to the
state if the continuance was denied (which would subsequently result in granting the motion to
suppress), essentially inhibiting the State from presenting its case. The court determines that
granting the continuance was the best course given those interests, "[I]f [the Defendant] thinks
there's a good faith basis for bringing [the motion] and he thinks he's entitled to be heard, the
only way we're gonna [sic] be able to hear that is ifl continue the case." Tr. p. 7, L. 1. Thus
weighing the factors, a continuance was reasonable.
C. The Defendant failed to allege prejudice to the Defendant's substantial rights.
Furthermore, the Defendant failed to demonstrate how granting the continuance caused
prejudice to a substantial right. See Saunders, 124 Idaho at 337, 859 P.2d at 373; see also State
v. Wood, 132 Idaho 88, 106,967 P.2d 702, 720 (1998); State v. Cagle, 126 Idaho 794, 797, 891

P.2d 1054, 1057 (Ct.App.1995). The Defendant claims granting the continuance "impune[s] the
neutrality of the Court." Tr. p. 4, L. 12. However, I.C.R. 25 provides a mechanism for
disqualifying a judge in situations in which the neutrality of the court may be in question, "Any
party to an action may disqualify a judge or magistrate from presiding in any action upon any of
the following grounds ... [t]hat judge or magistrate is biased or prejudiced for or against any
party or that party's case in the action." I.C.R. 25(b). Furthermore, a party may disqualify a
judge without cause once during the proceedings. 1.C.R. 25(a). Since the defendant failed to
avail herself of these statutory remedies, she is estopped from raising them for the first time on
appeal.
The Defendant also claims the continuance was an inconvenience that wasted her time, as
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well as the courts. See Defendant's Brief Supporting Appeal p. 8. While this may be a factor to
be weighed in determining whether the continuance is proper (see above), it does not amount to
substantial prejudice to the Defendant's rights. The motion was heard six weeks later without
risking the Defendant's right to a speedy trial. Since the Defendant did not suffer substantial
prejudice, and the court properly weighed the competing interests, it did not abuse its discretion
by granting the continuance.
II.

THE MAGISTRATE DID NOT ERR BY DENYING THE MOTION FOR AN EX
PARTE JUDGE TO HEAR AND EX PARTE REQUEST FOR FUNDS.

A. Standard of Review
When a trial court exercises discretion, such as in funds request determinations, the
appellate court will review those decisions using the abuse of discretion standard. See Wood,
132 Idaho at 106, 967 P.2d at 720. Abuse of discretion is determined by a three point analysis:
"(1) whether the [trial] court correctly perceived the issue as one of discretion; (2) whether the
court acted within the outer boundaries of its discretion and consistently within the applicable
legal standards; and (3) whether the court reached its decision by an exercise of reason."

Shackelford, 150 Idaho at 363,247 P.3d at 590.
B. The Magistrate did not abuse its discretion in denying the motion for an ex parte
judge to hear an ex parte request for funds since it was a proper exercise of the
courts discretion consistent with precedent and was reasonable.
While LC. § 19-852 provides for a right to counsel for indigent persons and a right to the
"necessary services and faciiities of representation (including investigation and other
preparation)," it does not guarantee a right to an ex parte hearing regarding request for funds.
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LC. § 19-852(a)(2); State v. Wood, 132 Idaho 88, 100, 967 P.2d 702, 714 (1998). The Supreme
Court of Idaho has addressed the process to be followed in granting financial assistance to
indigent persons pursuant to LC.§ 19-852(a):
It is thus incumbent upon the trial court to inquire into the needs of the defendant
and the circumstances of the case, and then make a determination of whether an
adequate defense will be available to the defendant without the requested expert
or investigative aid. If the answer is in the negative, then the services are
necessary and must be provided by the state. Such a review necessarily involves
the exercise of the sound discretion of the trial court.

State v. Olin, 103 Idaho 391, 395, 648 P.2d 203,207 (1982). The Idaho Supreme Court
subsequently held "The statute does not provide for the appointment of [an ex parte judge], and
this Court has stated that th.e grant or denial of assistance is ieft to the sound discretion of the
trial court. There is no constitutional infirmity in this process." Wood, 132 Idaho at 100, 967
P.2d at 714 (holding that the trial court properly exercised its discretion in not appointing a
"money judge" (ex parte judge)).
Here the trial court properly recognized that determining fund requests and their process
are within the courts discretion. Tr. p. 16, L. 10. Denying the motion was within the legal
standards (as outlined above) for appointment of ex parte judges and ex parte hearings.
Furthermore, the trial court "reached its decision by an exercise of reason" as it gave multiple
justifications for denying the request, including that the Defendant has not made a showing that
she attempted to utilize other available resources (including the Public Defender's budget), and
that a request of this sort wouid not necessariiy require the Defendant to disclose its theories. Tr.
p. 15, L. 5, 11, 20; p. 16, L. 3. Therefore the trial court did not abuse its discretion by denying
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the defendant's request for an ex parte judge and an ex parte hearing concerning funds requests.
III.

THE MAGISTRATE COURT DID NOT ERR BY FOLLOWING PRECEDENT
CONCERNING THE RELIABILITY OF THE STANDARD OPERATING
PROCEDURES AND THE MANNER IN WHICH THEY WERE ADOPTED.
A. Standard of Review
An appellate court exercises free review over questions oflaw. Fields v. State, 149 Idaho

399,400,234 P.3d 723, 725 (2010); Rhoades v. State, 149 Idaho 130,133,233, P.3d 61, 64
(2010).

B. The trial court did not err in following precedent concerning SOPs as established
by State v. Besaw.
In June 2013 the Idaho Court of Appeais decided State v. Besaw. There the court
validated the SOPs used by law enforcement in evidentiary testing for DUI cases. State v.

Besaw, 155 Idaho 134, 306 P.3d 219 (Ct. App. 2013). There the court went through a thorough
analysis of the SOPs including administration of field sobriety tests and breath tests, and
concluded that the SOPs produce accurate results sufficient to satisfy the requirements set out in
I.C. § 18-8004(4). Id. Since the decisions of the Court of Appeals are binding on magistrate
courts, the magistrate court did not err in denying the motion in limine.
C. The SOPs were properly adopted.
Evidentiary testing for blood alcohol content may be performed in a laboratory or "by
any other method approved by the Idaho State Police," and that such tests are "admissible in any
proceeding in this state." I.C. i8-8004(4). Furthermore, Idaho State Police is authorized to
establish rules concerning testing. I.C. 18-8002A(3). Pursuant to that authority, and presumably
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in conformity to the laws regarding promulgation of rules (LC. Title 67, Chapter 52), Idaho State
Police established that "Breath tests shall be administered in conformity with standards
established by the department. Standards shall be developed for each type of breath testing
instrument used in Idaho, and such standards shall be issued in the form of analytical methods
and standard operating procedures." IDAPA 11.03.01.014.03. Thus, the SOPs were lawfully
established under Idaho State Law. Furthermore, the court is more concerned with the accuracy
of the results of the SOPs, even if the adoption of the SOPs were not infallible, "Although Besaw
has exposed some troubling information about the manner in which the SOPs for breath testing
have been developed or amended, we are not persuaded that he has demonstrated that the SOP
procedures are incapable of yielding accurate tests." Besaw, 155 Idaho at_, 306 P.3d at 229.
IV.

THE MAGISTRATE COURT DID NOT ERR IN DENYING THE MOTION TO
SUPPRESS THE BREATH TEST ON THE BASIS THAT THE DEFENDANT GAVE
VALID CONSENT TO THE TESTING SINCE THE ALS ADVISORY DOES NOT
INVALIDATE CONSENT.
A. Standard of Review
Where a trial court has ruled on a motion to suppress evidence, the standard of review is

one of deference to factual findings unless they are clearly erroneous, but free review of whether
the trial court correctly applied the law to the facts. State v. Lewis, 126 Idaho 282,285, 822 P.2d
449,453 (Ct. App. 1994); see also State v. Weber, 116 Idaho 449, 451-52, 776 P.2d 458, 460-61
(1989). In this case, the parties stipulated to the material facts concerning this issue namely; that
the Defendant consented to the breath test, and that the officer piayed the ALS advisory
statement. Since the factual findings are not clearly erroneous, the appeals court exercises free

RESPONDENT'S BRIEF
FELICITY KATHLEEN HAYNES

10 of 13
41924

358 of 389

review.
B. The Magistrate did not err in denying the motion to suppress because the ALS
advisory statement does not invalidate consent, as Idaho's implied consent law
was not overturned under McNeely.
In a recent decision, the U.S. Supreme court held that the natural metabolization of
alcohol in the bloodstream does not present a per se exigency allows for warrantless alcohol
testing. Missouri v. McNeely, 133 S. Ct. 1552 (2013). However that case was not dispositive on
the issue of implied consent laws, and remained silent as to their validity.2 See Id. Thus the trial
court correctly stated "[The implied consent] law is still good out there as far as we lower courts
can tell." Furthermore, the Defendant's contention that the language of the ALS form renders it
impossible for an individual to consent is unreasonable. As the implied consent law remains
valid, the ALS form merely states the law, and has no bearing on consent.
An exception to the warrant requirement is when a defendant consents to the search. State

v. Stewart, 145 Idaho 641, 647, 181 P.3d 1249, 1255 (Ct. App. 2008). "[T]he State must prove
by a preponderance of the evidence that the consent was voluntary rather [then] the result of
duress or coercion, direct or implied." Id. (citing Schneckloth v. Bustamante, 412 U.S. 218, 93
S.Ct. 2041 (1973)). A decision is voluntary when it is "the product of an essentially free and
unconstrained choice by the maker." Id. (quoting State v. Jaborra, 143 Idaho 94, 137 P.3d 481
(Ct. App. 2006)). Consent is involuntary when the defendant's "will has been overborne and [the
defendant's] capacity for self-determination critically impaired." Id "Whether consent is

The court recognized that "all 50 States have adopted implied consent laws that require motorists, as a condition of
operating a motor vehicle within the State," however it did not further discuss those laws. Missouri v. McNeely, 133
S. Ct.at 1566.

2
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voluntarily given is analyzed under the totality of circumstances, which includes "the
characteristics of the accused and the details of the interrogation." Id. (quoting Schneckloth, 412
U.S. at 226, 93 S.Ct. at 2047).
Here it was uncontested that the Defendant consented to the breath test. Tr. p. 17, L. 12;
p. 18, L. 18 Nothing on the record supports an assertion that the consent was involuntary or that
the Defendant's will was overborne, as the court found that "a defendant has a choice after
they've heard all this information [the ALS advisory]." Therefore the court did not err in
denying the motion to suppress.
CONCLUSION
The trial court properly exercised its discretion in granting the State's request for a
continuance after weighing the interests of the parties and finding the continuance would not
prejudice the parties. The court also properly exercised its discretion in denying the motion for
an ex parte judge and an ex parte hearing. Furthermore, the court properly followed precedent
set by the Court of Appeals in Besaw when it declined to exclude evidence based on the
improperness or inaccuracy of the SOPs. Finally, the trial court did not err in denying the
motion to suppress based on the defendant giving valid consent to evidentiary testing.

DATED this _3_L day of

Det~b(r , 2013.
BARRY McHUGH
Prosecuting Attorney

BY:

JIM. REIERSON
Deputy Prosecuting Attorney
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ISSUES PRESENTED
I.

Whether the state's failure to secure the presence of a necessary witness is good
cause to continue a hearing that can determine the outcome of the matter.

IL

Whether a defendant may constitutionally be forced to make a showing in order to
have an ex parte hearing before an ex parte judge to apply for funds to assist in her
defense.

III.

Whether the Idaho State Police have properly promulgated rules for the
administration of breath testing.

IV.

Whether the Idaho State Police have promulgated rules that ensure accuracy as
required by LC.§ 18-8002A and LC.§ 18-8004(4).

V.

Whether the Administrative License Suspension advisory invalidates the
defendant's consent to providing a breath sample under the Fourth Amendment of
the United States Constitution and Article I § 17 of the Idaho Constitution.
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ARGUMENT

I.
The state argues, in brief, that an emergency was at hand and the Court properly
continued the Motion to Suppress. The state makes no argument as to why that is true,
recognizing implicitly that the record does not support such a finding.
The state seems to acknowledge that if error, the Magistrate's decision was not harmless,
and therefore focuses on whether or not a substantial right was harmed. The state then makes a
curious contention that the defendant should have relied on the rules to remove the judge. The
state then argues that she cannot do so now. That is perfectly reasonable, but fails to address
whether her right to a neutral magistrate was tainted. In fact, it appears that the state may
actually agree that the judge was not being impartial. In any case, the Magistrate's decision to
continue the hearing so that the state would have its necessary but unsecured witness did cost the
defendant an assured dismissal of her case with prejudice.

II.
The state responds to the defendant's argument that the poor should not have to speak
where the rich remain silent by pointing to the Supreme Court's opinion in State v. Wood, 132
Idaho 88 (1998). The problem with that opinion is that it occurred prior to the Supreme Court's
acceptance of Ake v. Oklahoma, 470 U.S. 68, 74, 83 (1985) as the standard for Idaho in State v.
Martin, 146 Idaho 357 (2008). Wood was a habeas case, and the Court was looking at whether
Wood's counsel was ineffective in not requesting a "money judge." Thus, as precedent, Wood
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provides a slender reed for the state's argument as compared to the various decisions of other
courts and the constitutional guarantees that support the defendant's proffered procedure.

III.

The state argues that State v. Besaw, 155 Idaho 134 (Ct.App.2013) already decided all the
points made by the defendant and that is the end of the matter. Except, of course, as to the
promulgation of rules, which the state argues the Idaho State Police did, when they adopted a rule
that said they could adopt the rest of their rules as "analytical methods and standard operating
procedures" thereby avoiding the public process that IDAPA entails. See IDAPA
11.03.01.014.03. The authority that the ISP has for setting up its own procedure for adopting
rules is not mentioned, if it exists, except of course for the fact that the ISP has duly given the
rules it does not want to do through IDAP A a different title.
Even if it were remotely persuasive the legislative branch had intended to provide the
executive with a loophole, the state's contention that Besaw is controlling as to the remaining
issue of the reliability of the procedure the police provide is only partly correct. The Standard
Operating Procedures passed upon by the Court of Appeals differed in several important respects
from those in use at the time the defendant was charged. The state fails to even argue, much less
support, the notion that a Standard Operating Procedure that does not require the police to ensure
that mouth alcohol is not affecting the results is one that can produce accurate results. The Court
should infer from the state's reluctance to engage on the subject an admission that the ISP has
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gone too far and violated the legislature's mandate as well as the Due Process guaranteed the
state's citizens.
IV.

The state argues that the government may pass a law that requires a citizen to choose
between "civil penalties" such as a fine and loss of a driver's license or to insist on their right not
to be exposed to warrantless searches and seizures. Counsel for the defendant finds that
argument ghastly and an anathema to everything for which this country was founded.
A state may not pass a law that visits penalties upon a citizen for exercising a
constitutional right. See Camara v. Municipal Court of the City And County ofSan Francisco,
387 U.S. 523, 531-534 (1967) (striking down laws that allow for fines when individuals refuse to
consent to warrantless searches of their dwellings); Columbia Basin Apartment Association v.
City of Pasco, 268 F.2d 791, 797-798 (9th.Cir.2001) (plaintiff tenants have standing to challenge
ordinance requiring tenants to allow warrantless searches of their homes or face eviction); Wilson
v. City of Cincinnati, 346 N.E.2d 666 (Ohio 1976) (striking down ordinance requiring seller of a
house to consent to a warrantless search or face a fine between $5 and $500 because it coerced a
waiver of Fourth Amendment rights). An officer may not threaten to do what he is not legally or
constitutionally authorized to do. Bumper v. North Carolina, 391 U.S. 543, 548-550 (1968);
State v. Smith, 144 Idaho 482, 488-89 (2007). The policeman's threat vitiates any consent. Id.
Thus, the statute that would allow such a thing, being unconstitutional, is not law, and the officer
cannot procure consent based on permission from a state legislature which it had no right to give.
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DATED this _ _ _ _ day of January, 2014.

OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

BY:

CERTIFICATE OF DELIVERY

I HEREBY CERTIFY that I have this
LP day of January, 2014, served a true and
correct copy of the attached BRIEF SUPPORTING APPEAL via interoffice mail or as otherwise
indicated upon the parties as follows:
Kootenai County Prosecutor FAX 446-1833
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First Judicial District Court, State of Idaho
In and For the County of Kootenai
324 W. Garden Avenue
Coeur d'Alene, Idaho 83816-9000
FILED 2/3/2014 AT 03:38 PM
STATE OF IDAHO, COUNTY OF KOOTENAI SS
~~ERK~

)
)
)
)
)

STATE OF IDAHO
Plaintiff,
vs.
Felicity Kathleen Haynes
PO Box 1316
Hayden, ID 83835
DOB:

)
)

)
)
)

Defendant.

Case No:

7faU

DEPUTY

CR-2013-0003541

AFFIDAVIT OF THE RECORD FOR
ORDER TO SHOW CAUSE - PROBATION
REVOCATION/CONTEMPT
Judge: Rich Christensen

DEBRA ZOOK, being first duly sworn, deposes and says:
1. I am a Records Custodian employed by Kootenai County District Court. I have reviewed the file
and records in this case.
2. An Order or Judgment was entered in this case on 07/22/2013 requiring the above named
defendant to comply with conditions of probation including;

COMPETE ADIS AND VICTIMS PANEL AND FILE PROOF Y 1/18/14
3. The records in this case show that the defendant had personal knowledge of the court's order or
judgment according to the distribution/mailing.
4. The defendant has willfully failed to comply with said order according to court records:
[ ] a copy of the failure to comply report is attached
[X] proof/verification of compliance required, but not
submitted
[ ] other_ _ _ _ _ _ _ _ _ _ _ _ __

Subscribed & sworn to before me Monday, Februa

Copies and attachment(s) sent by affiant Monday, February 03, 2014 via interoffice mail to:
Kootenai County Prosecutor - CR
AFFIDAVIT OF THE RECORD FOR ORDER TO SHOW CAUSE-PROBATION REVOCATION/CONTEMPT
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KOOTENAI COUNTY DUI VICTIMS PANEL
CERTIFICATE OF COMPLETION
Kootenai County Substance Abuse Council
ST!\TE OF IDAHO
COU~JTY OF KOOTEi!AI
P •O • BOX 3454
Hayden, Idaho 83835
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Case #
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This certificate serves as verification of your completion and payment of the appropriate fee for the
Kootenai County DUI Victims Panel. Present this to the court or probation officer that ordered you to
attend. Keep a copy for your records.

A niJai,,Kroru,,a/b oJu
Anita Kronvall, DUI Panel Coordinator
Date

December 11, 2013

$25.00 charge for duplication of this certificate

FELICITY KATHLEEN HAYNES

41924

371 of 389

.

-~~H~~HIHI. - . -·. -=~~

:~;:,
:
r~,
c
~a:f
~I*
.
. ·...

*!~

2

*!aj

~~

.&..~0
~

DEPUTY

CERTIFICATE OF COMPLETION

~~~

This is to certify that

~

Felicity Haynes

~~~

Has completed all activities and requirements included in the

~*
~-

~Jtft

8-hour Alcohol/Drug Information School (A/DIS)

~~

Conducted in Coeur d'Alene, Idaho.

~}*

*!aj
fir~)
*!aj

~~

By

;,

*!~

~~

~~

~~

~~

~

~I

*!~
*!~

*!aj
~f~

w~

~~
~~

*!aj
*!aj
~~

*!~

·

~I*
~

Answers and Alternatives, LLC

Staff Signatur . 2
~.-._.
Tom Van Fossen, M.Ed., M.S.
ACADC#26,DUI/E#OGW,LMFT#3019

~~

~~

December 7, 2013

(,~~

~~

~~

f~:!*

~~

*!aj
~~}

\\\

~~

-

~~Jf

~ ~~

~~

~~!*
. ~!*

*!~
~aj

~·~• • • •,.,,.,,~·[$
FELICITY KATHLEEN HAYNES

41924

372 of 389

Log of lK-COURTROOMl o

Page 1 of 4

:1/2014

Description CR 2013-3541 Haynes, Felicity Kathleen 20140221 Appeal
Judge Rich Christensen
Clerk Kathy Booth
Court Reporter Keri Veare

/i

I

Time

II 1K-COURTR

Location

J

Iii
) / )I
./

1

Note

I Speaker

09:21:26 AM

\

c----~
~~/%\ ', /~

PA Tony Klinger
DA Jay Logsdon

Date 12,2112014 II

~

I'\

Calls case - PA Intern Tony Klinger, DA Logsdon present with
defendant - not in custody - for appeal hearing. I'll take the issues
one at a time.
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DA

09:26:22 AM
PA

I 09:27:37 AM IJ
09:27:55 AM

sort of differential in the way people are treated it looks bad for the
system. If the defense has to provide subpoenas - if our clients
don't show up they will probably go to jail and the state should be
held to the same standard. This is not particular to DUI Court
cases. We argued in the brief. There is not a whole lot of case law
and I don't know how to direct the court. The fairness for trial
needs to have impartiality and when the court takes itself out from
having a side and calls the shots as to how they see them that's
not what happened here.
The standard of review on a motion to continue - the trooper had
last minute circumstances regarding his children. Rule 25 ICR
there is a mechanism to disqualify a judge.
Is it the state's position that DA should have asked the Judge to
disqualify himself?

PA

If the decision made the judge impartial there are mechanisms for
the disqualification. There is a fundamental difference between
defense and witness appearances. This motion was heard within
the 30 days and there is no real harm done the defense.

DA

There are scores of opinions - the court has personal experience
with the toll it takes on people when they are accused of a crime
and having to have it go on and on. You also have to think about
the fact that my client took time off work and time away from her
child to come to court that day and it's just not fair. I can't see
myself eery doing the DQ request.

09:28:48 AM

I 09:31:13 AM I
FELICITY KATHLEEN HAYNES

I The court finds the motion for continuance review is abuse of
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J

discretion. AFFIRM MAGISTRATE DECISION RE: MOTION TO
CONTINUE
Proceed to the issue of ex parte judge

DA

We're asking the state to adopt the standard adopted in other
states as outlined in the brief. When a defendant makes a request
for funding that it be granted without question and then when
before the judge at another time it came be considered.

J

Didn't defendant make the bare request for ex parte judge with no
other reason and didn't disclose the purpose of the expert

DA

I set forth the expert on the record. The wealthier you are the
better you are to be able to get the experts you want. A rich
person would never have to make that request in front of the
state.

09:33:09 AM

09:34:42 AM
09:35:13 AM

09:36:56 AM J

An indigent person has to fill out a form for attorney

09:37:10 AM
DA

That's ex parte and they have to put down information as to why
they are indigent and a copy goes in the file. A financial statement
can only be used for impeachment.

..,I

VVhat the state does, \Nhether they put it on at trial or not, is all
discoverable - Brady material.

DA

Sometimes. KCPA has investigators who's notes we may never
see and that's part of their "work product"

J

There is a case before the Supreme Court that says they are
discoverable.

09:38:24AM
09:38:43 AM
09:39:19 AM
09:39:34 AM

DA

We still don't get them. That's not the issue for today. The
defendant has a right to remain silent and have the state put on
it's case. The issue ends up being the judge's decision to hear
one of these. The supreme court held that an ex parte motion is
all that is required to have the order granted. The reason to put it
in front of a separate judge is to keep things fair and neutral with
respect to that particular case.
If you have a case where the request is to argue with the science
behind the breath test you are going to be wondering if the state
will win the request only. There was no request to Judge Wayman
requesting the expert.

PA

This is a question of abuse of discretion by the trial court. Under
Idaho law appointment of ex parte judge is within the discretion of
the court.

J

This is an abuse of discretion standard also. The appellant is
asking to make new law in Idaho in this case. The string of cases
that dealt with experts or testing by indigent defendants is well
established in Idaho. In this case the trial court considered that no
showing was made by the defense that there were no other

09:44:26 AM

09:45:22 AM

FELICITY KATHLEEN HAYNES
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DA

I 09:49:34 AM IJ
09:49:52 AM

DA

I 09:54:41 AM I PA
09:55:16 AM

means available. The legislature made available means for an
indigent person to seek assistance for court funds for experts 19852 AFFIRM THE MAGISTRATE

118-8004(4), 8002(a) State vs Bell

I

I Under state vs Bell - the lab was under H&W

I

Now all the state has to do is come up with a process and the
burden is on the defense. I disagree with the ruling of the state for
Ms. Ott. The next part is if the method or rules exist if not
promulgated under the act. They've never been recognized as
rules. They've been treated as rules and called rules by the
legislature. It appears that they are essentially rules. What ISP did
is pass an administrative rule to make them standard operating
procedures. The finding at this point in time is that the methods
don't exist and as such the breath test results should not be
admitted. The legislature put out a mandate and that should be
reason enough to exclude the breath test. I'm asking that you find
(?) was correct and follow it and that ICAPA rules are not being
promulgated as they are supposed to be and therefore do not
exist.

II st~te vs. (inaudih!A) controls.

I

J

I think that you are asking me to overrule. This court finds the
dissent in Wheeler to be persuasive in argument and I think that
Judge Lansing had it correct in his argument in Wheeler. The
court agrees that by having the ISP promulgate the ISP they
promulgate the rules without the overseeing of the rules and that's
trouble some. I agree that the SOP is flawed but this court is
bound until they are overturned. I encourage DA to keep knocking
on this door to appeal before a higher court. AFFIRM MOTION
RE: BREATH TESTING. I don't understand why there isn't an
independent testing agency.

DA

The law for DUI is a troubling place. For several decades just
about every state adopted "applied consent". Shortly before this
case happened the supreme court changed everything. Now
exigent circumstances don't exist just because of a DUI Case.

J

In McNeely a point was made as to blood draw and they didn't go
to the issue of breath issues.

DA

Correct. It's coercive and in a way to make they agree to a 4th
amendment search. Maybe a blood draw is 4th amendment
search but a breath test isn't. I think sticking a device into
someone's mouth and telling them to blow is enough of an
invasion of dignity.

09:58:02 AM

09:59:25 AM

Page 3 of 4

?1/2014

09:59:44AM

10:01:08 AM
J

FELICITY KATHLEEN HAYNES

Driving is a privilege in Idaho and applied consent. There is no
indication that defendant either refused or attempted to refuse and
then felt coercion to agree. It's simply the reading of the 18-8002
advisory form that you're saying is coersionary in itself. If the state
41924
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doesn't read you the advisory form the test can be thrown out by
Idaho law.

I
10:03:41 AM
DA

There is a way to fix this rather quickly but I won't tell the
legislature how to do it. It's much more like a waiver and not a
consent. You still come up with the issue that the paper or audio
read to them doesn't tell them what the breath test will be used
for.

10:06:24 A

I stand on the brief.

10:06:41 AM

J

McNeely didn't address breath tests and I don't think it stands for
the implied consent law in totality. The court finds that consent is
an exception to the warrant requirement and by the advisory form
the defendant agreed to the advisory form and there is nothing
that she refused. 459 US 553, South Dakota vs Nevil -is still good
law. AFFIRM MAGISTRATE

DA

I Nothing further

J

IPA to prepare order
I
I

I 10:10:24 AM
I 10:10:28 AM
I 10:10:46 AM
I 10:10:46 AM

IEnd

Produced by FTR Gold™
www. fortherecord. com
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BARRY McHUGH
Prosecuting Attorney
50 I Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208) 446-1800
Facsimile: (208) 446-1833

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
)
)
)

STATE OF IDAHO,

Plaintiff,
vs.
FELICITY K. HAYNES,

Defendant.

Case No. CR-M13~

351/1

ORDER

The above matters came on for an appeal argument before the Honorable RICH
CHRISTENSEN, Judge, on the 21 st day of February, 2014. The State was represented by TONY
CLINGER, Limited Licensed Intern (supervised by EILEEN McGOVERN, Deputy Prosecuting
Attorney), for Kootenai County, Idaho.
counsel, JAY LOGSDON.

The defendant was present, represented by defense

After argument from all parties, the Court entered its order as

follows:
IT IS HEREBY ORDERED that the Magistrate's rulings are AFFIRMED regarding all

four issues presented to the Court, for the reasons stated by the Court on the record.

ORDER
FELICITY KATHLEEN HAYNES

I of2
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CERTIFICATE OF SERVICE
I hereby certify that on t h e ~ day of,_~-'-=-""---"-.........._+-copies of the foregoing
document(s) were mailed, postage prepaid, or sent by facs· ile or inter office mail to:

~~

V

Deputy Prosecuting Attorney for Kootenai County FAX 208-446-1833
. ~ Defense Counsel Kootenai County Public Defender FAX 208- 446-1701 V
- - - Defense Counsel FAX- - - - - - - - - - - - - - - Defendant- - - - - - - - - - - - - - - - - Kootenai County Sheriffs Department- jailsgts@kcgov.us
____ Idaho Probation & Parole -Distl@idoc.idaho.gov
_ _ _ Idaho Department of Correction FAX 208-327-7445
_ _ _ CCD Sentencing Team - - CCDSentencingTeam@idoc.idaho.gov
____ Idaho Department of Transportation FAX 208-334-8739
_ _ _ Community Service Interoffice Mail or FAX 208-446-1193
- - - Auditor Interoffice Mail or FAX 208-446-1662
- - - BCI (Bureau of Criminal Investigation) FAX 208-884-7193
____ Kootenai County Law Library/Transcription FAX 208-446-1187
Central Records CentralRecords@idoc.idaho.gov

JIM BRANNON
CLERK OF THE DISTRICT COURT

ORDER
FELICITY KATHLEEN HAYNES
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STATE OF IOAH0
l
COUNTY OF KOOTENA!fSS

FILED:

Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

2014 HAR -3 AH 9: 43

)

STATE OF IDAHO,

)

Plaintiff,

V.
FELICITY KATHLEEN HA YNES,

)
)
)
)

CASE NUMBER

CR-13-0003541
Misd

NOTICE OF APPEAL

)
)
)

Defendant.
TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF
THE ABOVE ENTITLED COURT:
1.

The above named Appellant hereby appeals against the above named Respondent the

State of Idaho, to the Supreme Court of the State of Idaho, the Order on Appeal sustaining the
Judgment and Sentence entered in the Magistrate's Division of First District Court in the above
entitled matter on or about February 21, 2014, the honorable Rich Christensen, District Judge,
presiding. The Order on Appeal affirmed the Judgment and Sentenced entered in this matter on July
22, 2013, the Honorable Scott Wayman, Magistrate, presiding. Said Judgment and Sentence are
based on the Conditional Guilty Plea entered pursuant to I.C.R. 1 l(a)(2) on July 22, 2013.
2.

That the party has a light to appeal to the Kootenai County District Cou1t, and the

judgment described in paragraph one above is an appealable order under and pursuant to Idaho
Appellate Rule 1 l(c)(l0).
3.

That this appeal is taken upon matters of law and fact.

NOTICE OF APPEAL
FELICITY KATHLEEN HAYNES

PAGE 1
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4.

A preliminary statement of the issues on appeal, which the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, is/are:
(a)

Whether the nonappearance of a necessary witness who was not secured by subpoena

for a Motion to Suppress hearing is good cause to continue that hearing.
(c)

Whether requiring a defendant to do more than request an ex parte hearing before an

ex parte judge for an ex parte application for funds per I.C. § l 9-852(a)(2)violates her Fifth, Sixth, and
Fourteenth Amendment rights under the United States Constitution and Article I §§ 13, 18 of the
Idaho Constitution.
(d)

Whether Idaho State Police have adopted rules for the administration of breath alcohol

testing as required by LC. §§ 18-8004 and l 8-8002A.
(e)

Whether the changes to the Standard Operating Procedures for the administration of

breath alcohol testing have so weakened the credibility and scientific accuracy of those procedures as
to render them a nullity.
(t)

Whether Idaho's implied consent law violates the Fourth Amendment to the United

States Constitution and Article I § 17 of the Idaho Constitution.

5.

A portion of the record is sealed, that portion being the substance abuse evaluation.

6.

Reporter's Transcript.

A reporter's transcript of the motions hearings on June

4, 2013 and July 18, 2013, have already been prepared. The appellant would request that they be
included in the record for this appeal. Appellant requests the preparation of the entire reporter's
transcript of the oral argument before the District Judge heid on February 2i, 2014, pursuant to Idaho
Appellate Rule 25(b ).

NOTICE OF APPEAL
FELICITY KATHLEEN HAYNES

PAGE2
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7.

Clerk's Record.

The appellant requests the standard clerk's record pursuant to

I.AR. 28(b)(2). The appellant requests the following documents to be included in the clerk's record,
in addition to those automatically included under I.A.R. 28(b )(2):
(a)

Any exhibits.

(b)

A copy of the defendant's Supplemental Material for Motion in Limine and Motion

for Judicial Notice and attachments including copies of the standard operating procedures and manual.
7.

I certify:

(a)

A copy of this Notice of Appeal has been served upon all court reporters from whom a

transcript is requested. The name and address of each such reporter is marked below in the Certificate
of Service;
(b)

That the appellant is exempt from paying the estimated fee for the preparation of the

record because the appellant is indigent. (Idaho Code§ 31-3220, 31-3220A, I.AR. 24(e));
(c)

That there is no appellate filing fee sine this is an appeal in a criminal case (Idaho

Code§ 31-3220, 31-3220A, I.A.R. 24(e)(8));
(d)

That arrangements have been made with Kootenai County who will be responsible for

paying for the reporter's transcript, as the client is indigent, Idaho Code § 31-3220, 3 l-3220A, I.A.R.
24(e);
(e)

That service has been made upon all parties required to be served pursuant to I.AR.

20.

NOTICE OF APPEAL
FELICITY KATHLEEN HAYNES
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DATED this~~ day of February, 2014.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

PAGE4

NOTICE OF APPEAL
FELICITY KATHLEEN HAYNES
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this
::3>
day o f ~ 2014, served a true and
correct copy of the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated upon
the parties as follows:
Kootenai County Prosecutor
Fax 208-446-1833

via

~

X

LJ
LJ

Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010

~

First Class Mail
Certified Mail
Facsimile (208) 854-8071

Reporter for District Judge Rich Christensen, Keri Veare via Interoffice Mail (Kootenai
County, PO Box 9000, Coeur d'Alene, ID 83816) via Interoffice Mail

NOTICE OF APPEAL
FELICITY KATHLEEN HAYNES
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.)f,;..mNAL

BARRY McHUGHi.J i ~ a ~
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
Telephone:
(208) 446-1800
Facsimile:
(208) 446-1833

lafld1AR 26 AH 10: 0 I
CLERK DISTRICT COURT
-1-

51h1w 1 , ' ~
~ l o _ LP
V>v\...

DEPUTY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CR-M13-3541

STATE OF IDAHO,

Plaintiff,
vs.

MOTION TO SHOW CAUSE
WHY PROBATION SHOULD
NOT BE REVOKED/
CONTEMPT

FELICITY KATHLEEN HAYNES,
PO BOX 1316
HAYDEN, IDAHO 83835
Defendant.

COMES NOW, BARRY McHUGH, Prosecuting Attorney for Kootenai County, Idaho,
and respectfully moves the above entitled Court for an Order requiring the above named
defendant to show cause why the defendant should not be held in contempt of court and/or in
violation of probation; and in support of said motion present to the Court the following:
That the above entitled Court entered a judgment in the above named matter upon a plea
of guilty.
That among the terms and conditions of such judgment, it was ordered that: SEE
ATTACHED AFFIDAVIT.
WHEREFORE, it is respectfully requested that the defendant be ordered to show cause
why he/she should not be found in contempt of court or in violation of probation.
DATED this

d lj day of _ _f_"l1_a,'L__·_ __ , 20!..:f
BARRY McHUGH

:JIMREIESON ~
Deputy Prosecuting Attorney

FELICITY KATHLEEN HAYNES
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RECEIVED FEB O4 2014

First Judicial District Court, State of Idaho
In and For the County of Kootenai
324 W. Garden Avenue
Coeur d'Alene, Idaho 83816-9000
FILED 2/3/2014 AT 03:38 PM
STATE OF IDAHO, COUNTY OF KOOTENAI SS

~~ERK

)
)
)
)
)
)
)
)
Defendant.
)
)
DEBRA ZOOK, being first duly sworn, deposes and says:

STATE OF IDAHO
Plaintiff,
vs.
Felicity Kathleen Haynes
PO Box 1316
Hayden, ID
DOB:

~?foU

DEPUTY

Case No: CR-2013-0003541
AFFIDAVIT OF THE RECORD FOR
ORDER TO SHOW CAUSE - PROBATION
REVOCATION/CONTEMPT
Judge: Rich Christensen

1. I am a Records Custodian employed by Kootenai County District Court. I have reviewed the file
and records in this case.
2. An Order or Judgment was entered in this case on 07/22/2013 requiring the above named
defendant to comply with conditions of probation including;
COMPETE ADIS AND VICTIMS PANEL AND FILE PROOF Y 1/18/14
3. The records in this case show that the defendant had personal knowledge of the court's order or
judgment according to the distribution/mailing.
4. The defendant has willfully failed to comply with said order according to court records:
[ ] a copy of the failure to comply report is attached
[X] proof/verification of compliance required, but not
submitted
[ ] other_ _ _ _ _ _ _ _ _ _ _ _ __

Subscribed & sworn to before me Monday, Februa

Copies and attachment(s) sent by affiant Monday, February 03, 2014 via interoffice mail to:
Kootenai County Prosecutor - CR
AFFIDAVIT OF THE RECORD FOR ORDER TO SHOW CAUSE-PROBATION REVOCATION/CONTEMPT
FELICITY KATHLEEN HAYNES
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FIRST JUDICU
324 \V. GA.R.DI!,

HSTRICT COURT, STATEOF IDAHO, C

NTY OF KOOTENAI

AVENUE, P.O. BOX 9000, COEUR D'ALR

, IDAHO 83816-9000

STATEOFIDAHO V
FELICITY KATHLEEN HAYNES
4102 W APPALOOSA RD
O '1,~ l""'S Jb
COEUR D ALENE, ID 83815
JJ_.A-,_ /jM., 1 ~
DL#
:rn
_,_ ~ 7
J
DO
AGENCY: IDAHO STATE POLICE

p

CASE#

3-0003541 CITATION# ISP0205860

CHARGE: I18-&004(1)(A) M DRIVING lli'l"DER THE INFLUENCE
AMENDED: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _-'--_
The defendant having been fully advised of his/her statutory and constitutional rights including the right to be represented by counsel, and
D Been advised of right to court appointed counsel if indigent
D Defendant waived right to counsel
D Judgment-Not Guilty
D Judgment on Trial-Guilty
~ Defendant represented by counsel
D Judgment for Defendant/ Infraction
~Jt:tdg111611t, Plea of Guilty/ Rights Waived7--'2-Z ., ],d l'J.
D Judgment for State/ Infraction
~ithheld Judgment !ljAccepted
D Dismissed _ _ _ _ _ _ _ _ _ _ _ __
D Bond Forfeited / Conviction Entered - Case Closed
D Bond Forfeited / Dismissed
MONIES ORDERED PAID: .
A~.00 handling fee will be imposed on each installment.
Suspended$ _ _ _ _ _ __
~Fine/ Penalty$ n'OO ="'
which includes costs, and probation fee if applicable.
~Pay within 30 days of today, or enroll in time payment program BEFORE due date.
D Community Service_ _ _ _ hours by _ _ _ _ _ _ Setup Fee $_ _ _ _ _ _ _ Insurance Fee$ _ _ _ _ _ __
Must sign up within 7 days.
DReimburse _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
DRestitution _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
¥-Bond Exonerated, provided that any deposit shall first be applied pursuant to Idaho Code 19-2923 in satisfaction of outstanding fines, fees
and costs with any remainder to be refunded to the posting party. D Authorization from defendant to pay restitution and/or infractions from bond.
D No Contact Order, as condition of bond, terminated.
INCARCERATION ORDERED:
1B Jail
S" days, Suspended. _ _ _ _days, Credit_ _ _ _days, Discretionary Jail_ _ _ _days are imposed & will
be scheduled by the Adult Misdemeanor Probation Office, or Court, for violations of the terms below or on the attached addendum.
IZI.Report to Jail /2- I - 'UI f}
Release _ _ _~~_ _ _ _ [(Work Release Authorization (if you qualify).
6ll Sheriff's Community Labor Program in lieu of Jail (if you qualify) / (;: hours by I '- - I - 7-" /J>
Must sign up within 7 days.
Follow the Labor Program schedule and policies.

A

D----------...--=------------=-----------------------

7/t}

DRIVING PRIVILEGES SUSPENDED
days commencing __3_,c__-_Z.--=-..,S:,e__.,_U_l_3=-------------REINSTATEMENT OF DRIVING PRIVILEGES MUST BE ACCOMPLISHED before you can drive. Apply to DRIVER'S SERVICES, P.O. Box 7129,
Boise, ID 83707-1129.
DTemporary Driving Privileges Granted commencing _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
To, from and for work purposes / required medical care / court ordered alcohol program / community service. Must carry proof of work
schedule and liability insurance at all times. Not valid if insurance expires.

!

PROBATION ORDERED FOR
/
YEAR(S} ON THE FOLLOWING CONDITIONS:
D Supervised - See Addendum
Violate no federal, state or local laws more serious than an infraction.
D Commit no similar offenses.
Maintain liability insurance on any vehicle that you drive.
Do not operate a motor vehicle with any alcohol or controlled substances in your bloodstream.
You must submit to any blood alcohol conc.entration test requested of you, with reasonable cause, by a peace officer.
Obtain a Substance Abuse/~ Evalu~ ion, and file proof of evaluation, within
days. ~1
1~ cJ days.
Enroll in & complete
V
program. File proof of completion within
Notify the court, in writing, of any address change wi hin 1Odays. Agrees to accept future service by mail at the last known address.
D Interlock ignition device required on vehicle for_ _ _ _ year(s). To be installed per attached addendum.
DOther _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

!

I/a

ct~

THE SUSPENDED PENALTIES ARE SUBJECT TO YOUR COMPLIANCE WITH A L ~ ~
THE DEFENDANT HAS THE RIGHT TO APPEAL
THIS JUDGMENT WITHIN 42 DAYS
Copies To: , 1· .
/
i
Def.
~FELICITY
C:., Def.Atty. :_.QQacti),..._
KATHLEEN HAYNES
[ ] KCSO ~ECO~D~ fax 446-1307 (re:NCO)~ff\ge~cy ;
n~tA

7 /d~, /3 n1>n1m1r.l1>ri<

(

J/(1

l{ ('(

11..

.

J

l (U
Z-v

~q_

{;;

Judge#~/
1'tdd3S
[] Pros. [ C...,
[]Other _ _ _ _ _ [] Comm.Serv. tx=Jail(fax446-1407)
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CR-M13-3541

STATE OF IDAHO,

Plaintiff,
ORDER TO SHOW CAUSE
WHY PROBATION SHOULD
NOT BE REVOKED/
CONTEMPT

vs.
FELICITY KATHLEEN HAYNES,
PO BOX 1316
HAYDEN, IDAHO 83835
Defendant.

Upon the motio

f the Prosecuting Attorney and upon examination of the Court's file;
, that the above,,.named defendant appear on the _ _ day of
',.

_ _ _ _ _ _, 20_, at _ _ __,,~m., or as soon thereafter as counsel can be heard,
at the courtroom of this Court to

ow cause wfiy_!he defendant should not be found in contempt

~ '~...

,

"-."-

day of _ _ _ _ _ _ _---c-, 20
---

fr-A I (::_

D

~toU-PA- Y.l~5~
pp \J._\70\

l

L[ ['5[ l ~
u) Ct,t~ P-l,01-{_JAj
FELICITY KATHLEEN HAYNES

d±C)317
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff/Respondent
vs.

Felicity Kathleen Haynes
Defendant/Appellant

SUPREME COURT
CASE NUMBER
41924

)
)
)
)
)
)
)

CLERK'S CERTIFICATE

)
)

I CINDY O'REILLY Clerk of the District Court of the First
Judicial District of the State of Idaho, in and for the County of
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